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PREFACE
Environmental law litigation has become an essential tool for the management and
enforcement of laws governing the environment and natural resources. It is founded on

the principles of public participation, Public Trust Doctrine and sustainable development.

In Uganda environmental litigation has been developing and various environmental law
cases on selected areas have been brought to courts of law. Greenwatch is one of the
NGOs that has used this tool to advocate for public participation, the creation of an

enabling legal and institutional framework and access to environmental justice.

One of the greatest limitations to the use of litigation as a tool in enforcement of
environmental law has been limited legal resources in form of materials and training in
environmental law. It is expected that with continued training and availability of

materials on environmental law, the current situation will improve.

The main purpose of compiling and producing this Casebook is to enhance the capacity
of legal practitioners and judicial officers in dealing with legal issues relating to the

environment and natural resources management in Uganda.

This Casebook contains judicial decisions in Uganda and elsewhere that relate to the
application of basic principles of environmental law, which go beyond the common law
principles of nuisance, negligence and trespass. It also contains cases that relate to other
important issues in environmental law and practice such as costs, procedure, choice of

parties etc.

It is hoped that this book will help all of us in our common duty to protect the

environment and to manage our natural resources sustainably.
February, 2009.

Kenneth Kakuru

Director, Greenwatch.
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THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA
MISC. CAUSE No. 0100 OF 2004

ADVOCATES COALITION FOR DEVELOPMENT
AND ENVIRONMENT......ccoitiiiiiiiiiiiiiieniiennnceenne. APPLICANT
ATTORNEY GENERAL......cccceititiiiuiinniiiieneieaanne. RESPONDENT

BEFORE: THE HON. JUSTICE RUBY AWERI OPIO

Constitutional Law: Article 44(1), 50(1) (2), 237(2) (b) Public Interest Litigation
Whether the applicants have locus standi
Environmental Law: Section 6 NEA, S.2, whether failure to provide an Environmental

Impact Assessment amounts to breach of statutory duties.

The applicants sought orders and a declaration that issuing a private company a 50 year Forest
permit by government in a forest Reserve for the purpose of growing sugarcanes was in
contravention of the Constitution. The applicants argued that there was no project brief provided
by the Company neither were the local communities’ views sought and that the permit should be
revoked. The respondent contended that the applicant had no locus standi and that no
environmental impact assessment was required as long as measures to protect the environment
were implemented.

HELD:
1. Failure to submit a project brief is a violation of the applicant’s constitutional and
statutory rights.
2. The respondent’s actions are in violation of public trust.
3. Granting a permit to Kakira Sugar Works is unconstitutional and therefore null and void.
4. Being a public interest litigation matter, no costs are awarded.
Application allowed, no restoration orders made.
Editorial Notes: Although the applicants were successful in this action, they were unable to
enforce the judgement as it was merely declaratory. The permit was mere revoked and the

developer Kakira Sugar Works still occupying the forest, which it cut down and planted
sugarcane in blatant violation of the law.



THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA

MISCELLANEOUS CAUSE No. 0100 OF 2004

ADVOCATES COALITION FOR DEVELOPMENT AND
ENVIRONMENT ::::cceeeesseseennssennnanniis: APPLICANTS

ATTORNEY GENERAL:::::::00ceeeeezeezeziiiiis: RESPONDENT

BEFORE: HON. MR. JUSTICE RUBBY AWERI OPIO

RULING:

This action was brought under public interest litigation. The first applicant is a non-Government
organization duly registered and incorporated as a company limited by guarantee under the Laws
of Uganda. It is involved in Public Policy Research and Advocacy work, which among others
involves promoting the rule of law, protecting the environment and among others, involves
promoting the environment and defending the public interest in the management, conservation
and preservation of Uganda's natural resources.

The second applicant is an adult Ugandan formerly Secretary of Butamira Forest Environmental
Pressure Group comprising a total membership of 1510 individuals.

The action was taken against the first respondent in his representative capacity under the
Government Proceedings Act while the second respondent was sued as the Principal Government
agent charged with the management of the environment and mandated to coordinate, monitor and
supervise all activities in the field of the environment.

The application was brought by notice of motion under Article 41 (1) and 50 (1) and (2) of the
constitution of the Republic of Uganda; Rule 3 (1) of the Fundamental Rights and Freedoms
(Enforcement Procedure) Rules S.1 No. 26 of 1992; order 2 rule 7 and order 48 rules 1 and 3 of
the Civil Procedure Rules. The application is seeking for orders and declaration that:

(1) The granting of a permit to Kakira Sugar Works Ltd by the first respondent contravenes
Article 39 and 237 of the Constitution of the Republic of Uganda and Section 43 of the Land Act
and was made ultra vires and as such is null and void.

(2) The granting of the forest permit to Kakira Sugar Works Ltd by first respondent amount to the
defacto degazetting its statutory obligations when it permitted Kakira Sugar Works Ltd to occupy
a forest reserve and change the land use without carrying out a full Environmental Impact
Assessment Study.

(3) The defacto degazetting Butamira Forest reserve is in violation of the applicants' rights to a
clean and healthy environment and protection of the country's natural resources.



(4)The failure to submit a project brief is a violation of the applicants' Constitutional and
Statutory rights covered under Article 39 and 245 of the Constitution; Section 3 and 19 of Cap
153; and Regulations 5, 6 and 12 of SI No.8/1998.

(5) The respondents failed to discharge their Statutory and constitutional environmental due
diligence, fiduciary and preservatory duty to the applicants as laid out in Article 20. (2), 39, 237
(2) (b) and 245 of the Constitution. Sections 6, 19,20 and 45 cap 153; Section 45 (1) and (4) of
the Land Act; as well as Regulations 6, 7, 8, 9, 12, 13, 14, 15, 16, 17,18,19,20,21,22,24,25,26, of
S.1 No. 8/1998.

(6) A land use permit does not have/or cannot have the effect of changing the land use/regime of
an area protected under Article 237 (2) (b) of the Constitution read together with Articles 39 and
245 of the Constitution; Section 45 (1) and (6) of the Land Act; and section 45 (1) (2, a), (3) and
(5) of Cap. 153.

(7) An order directing the first respondent to revoke the permit and requiring second respondent
to restore or take such measures as required of them under Ugandan law to restore the
environment and preserve the ecological integrity of Butamira Forest Reserve.

(8) An environmental restoration order to be issued against the respondents directing them to
restore the forest vegetation destroyed in Butamira Forest Reserve as a result of their issuing a
land use permit in total disregard of the law.

(9) The respondents' actions are in violation of the doctrine of Public Trust as enshrined under the
National objectives and directive principles of intergenerational equity as enshrined in the
convention on Biological Diversity, 1992 and the Rio Declaration, 1992 which Uganda has either
ratified and signed or subscribed to.

(10) No order be made as to costs.
The general grounds for the application are:

4 (a) That Government issued Kakira Sugar Works Ltd. with a 50 year sugar cane growing permit
in respect of Butamira Forest Reserve in contravention of the constitution and the law.

(b) That the said defacto degazetting of Butamira Forest Reserve was affected amidst protest from
the local communities who depended on the reserve for their livelihood through agro- forestry,
and as such a full Environmental Impact Assessment ought to have been conducted by the second
respondent.

(c) That no project brief, Environmental Impact Assessment and Environmental Impact Statement
were submitted and or carried out by Kakira Sugar Works Ltd nor required of it by the first and
second respondents; and neither were the local community's views and or concerns sought or
addressed on the project before award of the land use license/permit.

(d) That the said award of land use license/permit violates the applicants' and other Ugandan
citizens' rights to a clean and healthy environment, as well as, protection of the country's natural
resources.

(e) That unless this application is granted the applicants and other citizens of Uganda will suffer
irreparable damage and loss resulting from the violation of their right to a clean and healthy



environment as well as the failure to protect their natural resources.

The application was supported by affidavit of Godber Tumushabe the first applicants' executive
Director and that of Sharif Budhugo, the second applicant. A brief background facts giving rise to
this application would be of great propriety. The Butamira Forest Reserve was established by the
then Busoga Kingdom Government in 1929. It measured approximately 5.4 square miles. It was
gazetted as a local Forest Reserve under the management of the Kingdom Government. In 1939
the Forest Reserve was leased to Kakira Sugar Works for a period of 32 years for the purpose of
producing of firewood for the sugar company. Although the Sugar Works had the lease of the
forest they were denied the right to change the use of the land from forest to plantation. However
all through the 1950s and beyond Kakira Sugar Works made several attempts to acquire the
Reserve for sugar cane growing. A case in point was in 1954. Then in 1956 Kakira made another
attempt to acquire part of the Forest Reserve in the name of a donation of a farm school to the
Busoga Kingdom Government. The Forest officials resisted that attempt. Meanwhile, Kakira
rejected alternative offers of land elsewhere in Busoga arguing that the location of the school in
Butamira Forest Reserve was essential for advertising the donation.

That view was rejected by the then Provincial Forest officer for the Eastern Region in the
strongest terms:

"Though I am certain that the District Commissioner and Agricultural Officer have tried very
hard to meet the wishes of donor of the gift, it has just not been possible to fill them, with the
exacting conditions which he has laid down. Likewise, it would be foolish not to realize very
clearly the implications of the present position, that we are being asked to alienate 300 acres of
a_small and very hard-worn_forest _estate, with land available elsewhere to satisfy the self
advertisement of one individual''. (Emphasis is mine).

The matter was put to rest when Dictator Idi Amin took over and expropriated properties owned
by Departed Asians and their businesses. However events took a new turn when the Asians were
allowed to return and repossess their properties. In 1997 Kakira Sugar Works upon repossession,
resurrected their dream to turn the Reserve into a plantation. They accordingly applied to the
Forestry Department to utilize the Reserve for its operations. Their request was granted and a
permit was allegedly issued giving the company right to use the reserve for general purposes.
With this new permit but without undertaking Environmental Impact Assessment as required by
law, the company embarked on a scheme to clear the existing forest estate and replace it with
sugar cane plantations. The local community which depended on the forest for forest products
and as a source of water complained and formed a pressure group in protest. The circumstances
under which the permit was issued were investigated by the Inspector General of Government and
later by the Parliamentary Committee on Natural Resources. The Committee found that the
permit had been issued fraudulently and without due regard to the law.

It went further to recommend inter alia, that the permit be revoked. However, events took a new
twist when the line Minister decided to take the matter to the floor of Parliament to pass a motion
whether or not to allow Kakira Sugar Works to grow sugar cane in the Reserve. The motion was
passed in favor of the project. To cut the long story short, a number of avenues were sought in
order to solve the Butamira saga, including the office of the presidency to no avail. Hence this
application.

The application was opposed by way of affidavit of one Justin Ecaat, the Director Environmental
Monitoring and Compliance of the second respondent (NEMA).

The gist of the above affidavit is:



(1) That the second respondent advised Kakira Sugar Works Ltd to ensure, in the event that it was
awarded the Land use of Butamira Forest Reserve by the Forestry Department, that the
environment is protected. The said advice is contained in the letter of 13/6/2001 attached as
annexture "A";

(i1) That the second respondent issued advice to the Ministry of Water, Lands and Environment
on the Draft Terms of Reference (TOR) for a task force to carry out a socio economic assessment
of the proposed degazetting of Butamira Forest Reserve. The Draft Terms of Reference is
Annexture "B".

(iii)) That the second respondent's technical opinion on the Forest Reserve was that no
Environmental Impact Assessment (EIA) was required as long as measures to protect the
environment were put in place.

(iv) That Butamira Forest Reserve was not degazetted and that only change in land use was
granted taking into account the conditions stated above.

(v) That the second respondent did not fail to discharge its statutory functions, considering its
actions outlined above.

(vi) That an environmental restoration order cannot be issued against the second respondent since
its actions or advice did not harm, are not harming and are not likely to harm the environment in
Butamira Forest Reserve in any way.

During the hearing the applicants were represented by Mr. Edson Ruyondo of Ruyondo and
Company Advocates and Mr. Kenneth Kakuru of Kakuru and Company Advocates while the
Attorney General's chambers represented the respondents. Both Attorneys rehearsed their
respective affidavits in support of their positions.

The instant application raises four issues for determination:

(1) Whether the applicants have standing in this matter;

(2) Whether there was breach of Doctrine of public trust;

(3) Whether second respondent failed in its duties;

(4) Remedies available to the parties.

Before I set on the above issues I must make a general statement on the scope of environmental
law and policy. There is no doubt that environmental law must be seen within the entire political,
social, cultural and economic setting of the country and must be geared towards development
vision. In other words, it must act as an aid to socio-economic development rather than a
hindrance. The law must be in harmony with the prevailing government efforts and need to attract
more foreign and local investment and channel national energies into more production endeavors
in industry and sustainable exploitation of natural resources. Lastly it must be seen in the

constitutional and administrative set up of the country.

With the above background in mind, I now proceed to discuss the issues raised in this matter.



(1) Locus Standi

One of the most spirited arguments by the respondent was that the applicants do not have locus
standi to take up this action. It was contended that the applicants were mere impostors since they
were not living near Butamira Forest Reserve. It was contended that people who live near
Butamira who would be directly affected if the environment were to be upset by Government's
dealings with the Reserve were not complaining about the decision Government had taken. It was
concluded that the proprietors of Kakira Sugar Works Ltd to whom the responsibility of
managing the Reserve was vested were living within its environs and as such as reasonable and
rational human beings were not likely to endanger their own lives by polluting the environment in
which they live.

The applicants brought this action under Article 50 of the Constitution claiming that their rights
to a clean and healthy environment had been affected by the respondents' acts and omissions.
That Article provides as follows:

"50 (1) Any person who claims that a fundamental or other right or freedom guaranteed under
this constitution has been infringed or threatened, is entitled to apply to a competent court for
redress which may include compensation.

(2) Any person or organization may bring an action against the violation of another person's
or group's human rights.

The importance of the above law is that it allows any individual or organization to protect the
rights of another even thought that individual is not suffering the injury complained of or does not
know that he is suffering from the alleged injury. To put it in the biblical sense the Article makes
all of us our "brother keeper'. In that sense it gives all the power to speak for those who cannot
speak for their rights due to their ignorance, poverty or apathy. In that regard I cannot hide any
pride to say that our constitution is among the best the would over because it emphasizes the
point that violation of any human right or fundamental right of one person is violation of the right
of all.

I am fortified in that thinking by the growing number of cases on environmental justice and good
governance where Article 50 of the Constitution have been applied:

In Greenwatch Vs Attorney General and Another Misc. Cause No0.140/2002, an action was
taken against the Attorney General and NEMA under Article 50 of the Constitution for among
other things failing or neglecting their duties towards the promotion or preservation of the
environment. It was held that the state owes that duty to all Ugandans and any concerned
Ugandan has right of action against the Government of the Republic of Uganda and against
NEMA for failing in its statutory duty.

In the Environmental Action Network Ltd Vs The Attorney General and NEMA Misc.
Application No0.39J2001. Article 50 of the Constitution was again interpreted where it was
observed inter alia that the article does not require the applicant to have the same interest as the
parties he or she seeks to represent or for whose benefit the action is brought.

Lastly in the recent case of British American Tobacco Ltd v s The Environmental Action
Network; High Court Civil Application No. 27/2003; Ntabgoba P.J (as he then was) had a
lengthy discussion of Article 50 of the Constitution of Uganda wherein he held that the said
Article does recognize the existence of marginalized groups like children, illiterates, the poor and
the deprived on whose behalf any person or a group of persons could take an action to enforce



their rights.

It is very clear from the above authorities that the applicants in this case were clothed with legal
standing to take the instant action under Article 50 of the Constitution on behalf of the people of
Butamira and other citizens of Uganda. They were therefore not busy bodies.

2. Whether there was breach of the Doctrine of Public Trust.

In very brief terms, the essence of the above doctrine is the legal right of the public to use certain
land and waters. It governs the use of property where a given authority in trust holds title for
citizens. Citizens have two co-existing interests in trust land; the jus publicum, which is the
public right to use and enjoy trust land, and the jus privatum, which is the private property right
that may exist in the use, and possession of trust lands. The state may convey the jus privatum to
private owners, but this interest is subservient to the jus publicum, which is the state's inalienable
interest that it continues to hold in trust land or water: See Paul M. Bray: the Public Trust
Doctrine.

In Uganda the above doctrine has been enshrined in the 1995 Constitution in its National
Objectives and Directive Principles of State Policy as follows:

""The state shall protect important natural resources, including land, water, wetlands, minerals,
oil, fauna and flora on behalf of the people of Uganda''.

The Doctrine is restated in Article 237 (2)(b) of the Constitution which states:

""The Government or a local'' Government as determined by parliament by law, shall hold in
trust for the people and protect, natural lakes, rivers, wetlands, forest reserves, game reserves,
National parks, and any land to be reserved for ecological and tourist purposes for the
common good of all citizens:

The above provisions were operationalized by Section 44 of the Land Act in the following terms:
"'44 Control of Environmentally Sensitive areas

(1) The Government or a local government shall hold in trust for the people and protect
natural lakes, rivers, ground water, natural ponds, natural streams, wetlands, forest reserves,
national parks and any other land reserved for ecological and tourist purposes for the common

good of all citizens
(2)

3

(4) The Government or a Local Government shall not lease out or otherwise alienate any
natural resources referred to in this section.

(5) The Government or a Local Government may grant concessions or licenses or permits in
respect of any natural resources referred to in this section subject to any law.

(6) Parliament or any other authority empowered by parliament may from time to time review
any land held in trust by the Government or a Local Government whenever the community in
the area or district where the reserved land is situated so demands''.



Article 237 (2) (b) should be read together with section 44 (4) of the Land Act. The same should
apply to Article 237 (2) (a) and Section 42 of the Land Act. The two provisions allow
Government or a local government to acquire land in public interest subject to Article 26 of the
Constitution and conditions set by parliament.

It is clear from the above expositions that Butamira Forest Reserve is land which government of
Uganda holds in trust for the people of Uganda to be protected for the common good of the
citizens. Government has no authority to lease out or otherwise alienate it. However, Government
or a local government may grant concessions or licenses or permits in respect of land held under
trust with authority from parliament and with consent from the local community in the area or
district where the reserved land is situated.

In the instant case there was evidence that the permit was granted to Kakira Sugar Works amidst
protests from local communities which raised up a pressure group of over 1500 members who
depended on the reserve for their livelihood through agro-forestry, and source of water, fuel and
other forms of sustenance. There was therefore breach of public trust doctrine. I must add that this
doctrine was applied by the then Principal Forest Officer when he rejected the demands to
alienate to Reserve to Kakira Sugar Works Ltd. in 1956: See quotation above.

3. Whether the second respondent failed in its statutory duties under the National
Environment Act.

It was contended for the applicants the second respondent failed in its Statutory duties in allowing
Kakira Sugar Works to change the land use in the Forest Reserve without an Environment Impact
Assessment and project brief. It was further contended that the said project would affect the rights
of the applicants to a clean and healthy environment and the right to the protection of the
country's natural resources.

The National Environment Act established National Environment Management Authority
(NEMA) the second respondent, as the overall body charged with the management of
environmental issues in Uganda with power to co-ordinate, monitor and supervise all activities in
the field of the environment.

It is upon the second respondent to ensure that the principles of environmental management set
out below are observed:

(a) to assure all people living in the country the fundamental right to an environment adequate for
their health and well being;

(b) to encourage the maximum participation by the people of Uganda in the development of
policies, plans and processes for the management of the environment;

(c) to use and conserve the environment and natural resources of Uganda equitably and for the

benefit of both present and future generations, taking into account the rate of population growth
and the productivity of the available resources;

(d) to conserve the cultural heritage and use the environment and natural resources of Uganda for

the benefit of both present and future generations;

(e) to maintain stable functioning relations between the living and nonliving parts of the



environment through preserving biological diversity and respecting the principle of optimum

sustainable yield in the use of natural resources;

(f) to reclaim lost ecosystems where possible and reverse the degradation of natural resources;

(g) to establish adequate environmental protection standard and to monitor changes in

environmental quality;

(h) to publish relevant data on environmental quality and resource;

(i) to require prior environmental assessments of proposed projects which may significantly affect

the environment or use of natural resources;

(j) to ensure that environmental awareness is treated as an integral part of education at all levels;

(k) to ensure that the true and total costs of environmental pollution are
borne by the polluter;

(1) to promote international co-operation between Uganda and other states in the field of the
environment: See Section 2 of National Environment Act.

The duties of the second respondent are further spelt out in section 6 of the Act.

In the instant case the second respondent has been challenged for allowing Kakira Sugar Works
to change land use in the Forest Reserve without Environmental Impact Assessment and project
brief.

It was further contended that the said project would affect the rights of the applicants to a clean
and health environment and the right to the protection of the country's natural resources. Lastly, it
was contended that the second respondent had failed in its duty to conserve the environmental
and natural resources for the benefits of the present and future generations.

In very brief terms an Environmental Impact Assessment is a study conducted to determine the
possible negative and positive impacts which a project may have on the environment. It is
conducted before the project is started in order to evaluate its socio-economic benefits to the
citizens. It is a very vital dynamics in planning for sustainable development.

The legal and institutional framework in Uganda is to the effect that before any project which is
described in the third schedule of the National Environment Act is carried out, the developer must
first submit a project brief to the lead agency which is the second respondent. Thereafter an
Environmental Impact Assessment shall be undertaken by the developer where the lead agency is
of the view that the project:

(a) May have an impact on the environment;

(b) is likely to have a significant impact on the environment, or



(c) Will have a significant impact on the environment; Section 19 of the National Environment
Act.

The Act also provides in the third schedule projects where Environmental Impact Assessment are
mandatory. For the purpose of this case, they are:

(a) Any activity out of character with surroundings;

(b) Any activity causing major changes in land use;

(c) Forestry related activities, including clearance of forest areas;
(d) Large scale agriculture;

(e) Activities in natural conservation areas, including formulation or modification of forest
management policies.

In the instant case it was indicated that the permit was to effect change in land use whereby
Kakira Sugar Works was to use the forest Reserve for planting sugar canes. Such activity would
definitely be out of character with surroundings since it would entail changes in the land use from
forestry to agriculture. Moreover it would involve clearance of a large forest for the purpose of
large-scale agriculture. Butamira is a natural conservation area. The law is clear that all the above
activities would not be carried out without Environmental Impact Assessment. Butamira saga is
more delicate because it involves the interest of the local community whereby even common
sense should have demanded that an Environmental Impact Assessment study be carried out to
determine social, political, cultural and economic impact of the project. If it is true that land in
Uganda belongs to the people as provided in the laws, it should be equally true that the local
community in Butamira should have been consulted as a matter of transparency, accountability
and good governance as demanded by the public trust doctrine which I have alluded to above. For
the above reasons I do agree that the second respondent failed in its duty to ensure that
Environmental Impact Assessment was carried out as required by the law.

As for the right to a clean and healthy environment, the National Environment Act provides that
every person shall have the right to a healthy environment and one of the duties of the second
respondent is to ensure that all people living in the country have the fundamental right to an
environment adequate for their health and wellbeing. Let me emphasize this point by picking
quotation from the Indian Supreme Court in MC Mehta Vs Union of India and others AIR
1988 Supreme Court 1037.

"Man is both creature and molder of his environment which gives him physical
sustenance and affords him the opportunity for intellectual, moral, social and spiritual
growth. In the long and tortuous evolution of the human race on this planet a stage
has been reached when through rapid acceleration of science and technology, man has
acquired the power to transform his environment in countless ways and on an
unprecedented scale. Both aspects of man's environment the natural and man made,
are essential to his wellbeing and to the enjoyment of the basic human rights, even the
right to life itself".

The right to health does not therefore stop at physical health. It covers intellectual, moral,
cultural, spiritual, political and social wellbeing. Politically and socially, Butamira Forest Reserve
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belongs to the local community in Butamira. The people of Butamira also have a moral, cultural
economic and spiritual attachment to Butamira Forest Reserve as a source of sports, worship,
herbal medicine, economy etc.

It was therefore not proper to deprive them without consulting them and conducting a proper
study. Lastly in alienating the Reserve the second respondent also failed in its constitutional and
statutory duty to conserve the environment and natural resources equitably and for the benefit of
both the present and future generations.

4. Remedies available to the parties:

It is clear from the above analysis that Butamira permit if it was ever granted at all was null and
void by the fact that no project brief and Environmental Impact Assessment were ever carried out
as required by the law. The alienation of the reserve could only be done with due consultation of
the local community and the relevant district as provided by the law. If the project is very vital for
the development of the nation, proper procedure outlined above should have been followed to put
it in place.

For the above reasons I find that the applicants are entitled to all the orders sought above except
the restoration orders against the respondents. Such orders are only relevant to the party who is
guilty of the environmental damage.

Lastly this being public interest litigation, I would not wish to make any orders as to costs. Public
interest litigation usually involves the interest of the poor, ignorant, deprived, ill-informed,
desperate and marginalized society where justice is always high horse. The courts of law should
always be slow at awarding costs in such matters in order to enhance access to justice.

Conclusion:
In conclusion, this application is upheld with all the orders prayed for save orders for restoration.
Parties to bear their own costs.

RUBBY AWERI OPIO
JUDG E

11/7/2005

Kenneth Kakuru

Edson Ruyondo for applicant
Mike Chibita for respondent
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THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT KAMPALA
MISCELLANEOUS APPLICATION No. 92 OF 2004
(ARISING FROM MISC. CAUSE No. 15 OF 2004)

GREENWATCH....cccictttitiiiniierieieintiececieiernciecnenees APPLICANT
VERSUS

1. UGANDA WILDLIFE AUTHORITY
2. ATTORNEY GENERAL......ccccccovtiurniiuinriennenennne RESPONDENT

BEFORE: THE HON. JUSTICE GIDEON TINYINONDI

Constitutional Law: Article 50(1), (4) public interest litigation procedure

Civil Procedure: Order 37 Rule 2, 3 9 temporary injunction
Whether the applicant is likely to succeed in the main suit

Civil Procedure: Whether the applicant was required to serve the respondent with
a 45 days statutory notice as provided by the Government
Proceedings Act.

In this application the applicant sought an order for temporary injunction against the respondents
restraining them from exporting or relocating any chimpanzee from Uganda to the Peoples
Republic of China or any other place or country in the world. When the matter came up for
hearing, counsel for the respondents raised a preliminary objection to strike out the application on
the basis that, the respondents were not issued with a statutory notice as required by the
Government Proceedings Act.

HELD:

1. Applications pursuant to Article 50 must be strictly restricted to the Civil Procedure Act
and Rules and not S.1 Act 20 of 1969.

2. The damage complained of is of a material nature which would not adequately be
compensated by award of damages.

3. To demand from an aggrieved party a 45 days notice, is to condemn them to infringement
of their rights and freedoms for that period.

Objection overruled application to proceed on merit.

Editorial Notes: The main applicant was never heard. It is still pending. Parties agreed to settle
the matter amicably by the respondent conceding UWA is only a trustee and does not own
wildlife and as such had no right to export wildlife.
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THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA
MISCELLANEOUS APPLICATION NO. 92 OF 2004
(ARISING FROM MISC. CAUSE NO. 15 OF 2004)

GREENWATCH::::::cccceezezezennnnnnnssssssssesesessessss:s APPLICANT
VERSUS-

1. UGANDA WILDLIFE AUTHORITY}
2. THE ATTORNEY GENERAL}:::zeoeenneeenesninsaniiiiiss: RESPONDENT

BEFORE: HONOURABLE JUSTICE GIDEON TINYINONDI

RULING:

In this application preferred under 037, rr 2(1) and 9 of the Civil Procedure Rules the applicant
sought "an order of temporary injunction to issue against the respondents, their agents attorneys
and assigns anybody or person acting in that or such similar capacity from exporting,
transporting, removing, relocating any chimpanzee from Uganda to the Peoples Republic of
China or any other place or country in the world until the hearing and determination of the main
application herein or until further orders of this court. "

The grounds of the application were stated to be:

1. That there is a pending application seeking a permanent injunction against the 1"
respondent and for declaration that the decision of the 2" respondent in respect of the
subject matter herein is null and void ab intio and the same is pending hearing in this

Court.
2. That the pending application against the respondents has great likelihood of success.
3. That the activities the applicants seek to restrain the respondents from doing are illegal

and ultra vires the powers.

4. That on a balance of convenience it is just and equitable that this application be granted.

5. The respondents will not be prejudiced if the application is allowed but the applicants
will be prejudiced if the Order is not granted as it will render nugatory the main suit
herein. "

One Sarah Naigaga swore an affidavit in support of the application stating:

1. That I am the Executive Director of the Applicant and the person in charge of running its
day to day affairs and swear affidavit in that capacity.
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10.

11.

12.

That the applicant is a limited liability company limited by guarantee and incorporated
under the laws of Uganda, and it is also registered in 8ganda as a non-governmental
institution under the Laws of Uganda.

That the applicant members are all Ugandans citizens of age and sounding.

That the objectives of the applicant include among others the protection of the
environment, including but not limited to flora and fauna, increasing public participation
in the management of the environment and natural resources, enhancing public

participation in the enforcement of their right to a healthy and clean environment.

That I have learnt from the 1* respondent that it intends to export Chimpanzees, from

Uganda to China or elsewhere.

That we have had to take Court action in view of the urgency of this matter and the fact
that the Executive Director of the 1* Respondent and its official Mr. Daniel Ankankwasa
refused to talk to me about this.

That this followed press reports that the 1* applicant and other official of Government
have already finalised plans to export Chimpanzees from their Sanctuary to Zoos in The

peoples' Republic of China see annexture "Al to AS."

That the decision would fundamentally affect the Chimpanzees and in turn impact
negatively on the environment.

That by removing Chimpanzees from their natural habitat and exporting them to China
the respondents would violet the applicants right a clean and healthy environment as

enshrined in the constitution.

That the Constitution demands that state and all its organs protect the natural resources of
Uganda including flora and fauna and as the decision to export Chimpanzees from
Uganda contravenes this directive principle of state policy.

That the decision to export Chimpanzees in null and void as it was made ultra vires the

powers of the applicants.
That the law empowers the applicants to protect flora and fauna where they are and have

no powers to alter the environment or move flora and fauna in a way that is not in the

best interest of the environment.
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13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

That the decision to export Chimpanzees contravenes the Constitution directive principle

of state policy that requires the state to ensure conservation on all natural resources.

That it is the duty of all the people of Uganda including the applicants to uphold and

defend the Constitution and that this application is made in that spirit.

That applicants, and all other citizens of Uganda cannot enjoy a clean and healthy
environment unless it had all its amenities, to wit air, water, land and mineral resources,
energy including solar energy and all plant and animal life.

That the applicant would therefore be aggrieved by the decision and the action of the
respondents in exporting Chimpanzees from Uganda, which action subtracts an essential

ingredient of their environment.

That it is estimated that there are only 5000 Chimpanzees left in Uganda and therefore
any further reduction in this number significantly affects the fauna component of the

environment in Uganda.

That Chimpanzees are not goods or chattels, they do not belong to the Government of
Uganda but are Uganda's natural heritage, and a gift from God and the respondents are

only protecting them as trustees of the people of Uganda.

That it is just and equitable that this application be granted to maintain the status quo
pending the final determination of the main application herein.

That id the status quo is not maintained and the Chimpanzees are exported it will be more
difficult to revere and therefore on a balance of convenience this application ought to be
granted.

That I swear this affidavit in support of the applicants' application herein.

That all I have stated hereinabove is true and correct to the best of my knowledge.

At the hearing Dr. Joseph Byamugisha appeared for the respondent while Mr. Kenneth Kakuru

represented the applicant. Dr. Byamugisha raised a preliminary objection. He submitted that this

application which arose out of Miscellaneous Cause No. 15/2004 between the same parties should

be struck out under 07, r11 (d) of the Civil Procedure Rules. His bases for this were

a).The 1 respondent is a scheduled corporation under the Civil Procedure and

15



Limitation [Misc. Provisions] Act, Cap.72 of the Laws of Uganda 2000. Section 2
thereof provides that no suit shall lie or be instituted against a scheduled
corporation until the expiry of forty-five days after written notice has been

delivered or left at its office etc. etc.

b). Before Miscellaneous Cause No. 15/2004, out of which this application arises
was filed, no such notice as required in the Act (ante) was served on the

Respondent.

Therefore Counsel's preliminary objection, he argued, was not directed against this application
alone but also against Miscellaneous Cause No. 15/2004 which latter application was itself an
incompetent suit on account of violating Section 2 of the Act (ante).

In support of his submissions learned Counsel cited LYAKIYE -VS- ATTORNEY GENERAL:
[19731] ULR 124 and KAYONDO-VS-ATTORNEY GENERAL: 1988/90 HCB 127. He
prayed that this application and Miscellaneous Cause No. 15/2004 be struck out.

Mr. Kakuru replied as hereunder. He agreed that service of statutory notice on a corporation was
mandatory. He also agreed with the legal position in the cases cited by Dr. Byamugisha. He,
however, pointed out that position obtains in ordinary suits brought under the Civil Procedure Act

and the Civil Procedure Rules.

That this application and the cause out of which it arises were not one of such suits.

That Miscellaneous Cause No. 15 of 2004 was brought under section 50 of the Constitution and
Statutory Instrument No. 26 of 1992. That in DR. J.W. RWANYARARE AND 2 OTHERS -V-S-
ATTORNEY GENERAL: MISC. APPLICA TION NO. 85 OF 1993 the High Court held that in

matters concerning the enforcement of human rights under the Constitution no statutory notice

was required because to do so would result in absurdity as the effect of it would be to condone the
violation of the right and deny the applicant the remedy.
Learned Counsel further argued that the Rules (under Statutory Instrument 26 of 1992) are

specific for the enforcement of the rights and there is no statutory provision for a notice.

He cited MISCELIANEOUS APPLICA TION NO. 140 OF 2002: GREENWATCH -VS-
ATTORNEY GENERAL AND NEMA and MISCELLANEQUS APPLICA TION NO. 139 OF
2001 : GREENWA TCH -VS- ATTORNEY GENERAL AND NEMA.

Finally learned Counsel referred to the decision of the Constitutional Court in UGANDA
ASSOCIATION OF WOMEN LAWYERS AND 5 OTHERS -VS- ATTORNEY GENERAL
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where the “thirty days” rule under the provision of rule 4(1) of the Fundamental Rights and

Freedoms [Enforcement Procedure] Rules 1992 (legal Notice no. 4/1960 was discussed.

Dr. Byamugisha's reply was as follows. Article 50 of the Constitution was clear. It had two heads
a). whether a right has been infringed;

b). where the right is being threatened with infringement.

That in the former the reasoning by the High Court that a statutory notice would delay the
infringement of the right would not be right. That therefore if that reasoning cannot stand in (a) so
it cannot also stand in (b). That Section 2 of Cap.72 was mandatory despite the Fundamental
Rights and Freedoms (Enforcement Procedure) Rules. Learned Counsel maintained that he would
concede the point if the Constitutional Court had declared Section 2 of Cap. 72 (ante)
unconstitutional as taking out the suits under Article 50 of the Constitution. But that court had not
done so. And the High Court had no power to declare that this Act did not apply to Article 50
suits. Such a declaration by the High Court would have no effect of declaring the Act

unconstitutional.

It is pertinent that I reproduce the provisions of Article 50 (1) 0f (4) the Constitution.

""(1) Any person who claims that a fundamental or other right or freedom guaranteed
under this Constitution has been infringed or threatened, is entitled to apply to a

competent court for redress may include which compensation.”

(4). Parliament shall make laws for the enforcement of rights and freedoms under this

Chapter.

I will also reproduce the provisions of the Fundamental Rights and Freedoms (Enforcement
Procedure Rules (5.1. 26 of 1992,

This is one of the laws envisaged in Article 50 (4) above. Rule 7 reads
""7. Subject to the provisions of these Rules, the Civil Procedure Act and the rules made

thereunder shall apply in relation to the application.” [Emphasis is mine.]
In THE ENVIRONMENTAL ACTION NETWORK LTD. -VS- THE ATTORNEY GENERAL

AND NEMA: HC MISC. APPL. NO 13/2001, J.H. Ntabgoba, PJ. considered a similar
preliminary objection as the present one. He stated :
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-------- Although Rule 4 provides that no motion under Rule 3 shall be made without
notice to the Attorney General and any other party affected by the application, Rule 7
clearly stipulates that ----.

Applying the so-called golden rule of interpretation, we assumed that besides Rule 7 of
S.1. 26 of 1992, Parliament meant that any other rule of procedure should be applied. It is
for this reason that I think that applications pursuant to Article 50 of the Constitution
must be strictly restricted to the Civil Procedure Act and the rules thereunder and not

under Section 1 of Act No. 20 of 1996 (read Cap. 72, S.2).............

I agree with this requirement that the respondent usually the Government or a scheduled
Corporation  needs sufficient period of time to investigate a case intended to be
brought against it so as to be able to avoid unnecessary expense on protracted litigation.

This rationale cannot apply to a matter where the rights and freedoms of the people are

being or are about to be infringed. The people cannot afford to wait forty-five days before
pre-emptive action is applied by Court. They need immediate redress. They need a short
period which is one provided under the ordinary rules of procedure provided by the Civil
Procedure Act and its Rules. To demand from an aggrieved party a forty-five days' notice
is to condemn them to infringement of their rights and freedoms for that period which this

Court would not be prepared to do............ '[Emphasis supplied.]

I have no better words to use than these in order to overrule the preliminary objection before me.
It is accordingly overruled.

28-04-2004

Dr. Byamugisha for 1* respondent.

Applicant and counsel absent.

COURT:

Ruling read.

GODFREY NAMUNDI
DEPUTY REGISTRAR
28-04-2004.

GREENWATCH
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VERSUS
ATTORNEY GENERAL AND NATIONAL ENVIRONMENT MANAGEMENT
AUTHORITY (NEMA)
MISC. APPLICATION. No. 140 OF 2002

BEFORE: THE HON. MR. AG. JUSTICE LAMECK N. MUKASA

Civil Procedure : Whether the plaint disclosed a cause of action.
Civil Procedure : Whether Order 1 Rule 8 of the CPR was complied with.
Civil Procedure : Whether the affidavit contravened Order 17 Rule 3(1) CPR hence should

be dismissed as hearsay

This miscellaneous cause was brought by notice of motion under Article 50 (1) and (2) of the
Constitution of the Republic of Uganda, Rule 3(1) of the Fundamental Rights and Freedoms
(Enforcement Procedure) Rules; 8,1 No. 26 of 1992, Order 2 Rule 7 and Order 48 Rules 1 and 3
of the Civil Procedure Rules.

The applicants sought the regulation of the manufacture, use, distribution and sale of plastic bags
and restoration of the environment to the state it was before the menace caused by the plastic.

Counsel for the respondents raised preliminary objections; that the application had no cause of
action that it didn't comply with Order1Rule 8 of the CPR which stipulates rules of representative
action and that the application was supported by a defective affidavit which should be rejected.

Held.

1. The essential elements to support a cause of action against each of the two respondents
have been satisfied.

2. Article 50 of the Constitution does not require that the applicant must have the same
interest as the parties he or she seeks to represent or for whose benefit the action is
brought. Court is under an obligation to hear the concerned citizen, in the instant case, the
applicant.

3. In the two affidavits in support of this application, the deponent avers that the matter
contained in each of the affidavits was based on the deponents’ knowledge. Therefore,
the third preliminary objection is overruled.

In the final result, the preliminary objections raised on behalf of the respondents are overruled.

Editorial notes: The main suit is still pending. NEMA did concede plastics violate the right to a
clean environment but asserted it was putting regulations in place. No such regulations have ever
been made. A private member’s bill supported by environmental policy NGOs has never been
allowed to go through Parliament. Government in order to frustrate the process announced in a
budget speech of 2007 banning of plastics of less than 30 microns. The suit wants a ban of up to
100 microns.

THE REPUBLIC OF UGANDA
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IN THE HIGH COURT OF UGANDA AT KAMPALA
MISC. APPLICATION NO. 140 OF 2002.

GREENWATCH:::::ccceeeseessnnnnnnnnnsnssnsssssesesesees sttt APPLICANT

ATTORNEY GENERAL & NEMA :::occccccesnseiiii i RESPONDENT

BEFORE: THE HON. MR. AG. JUSTICE LAMECK N. MUKASA

RULING:

This Miscellaneous Cause is brought by Notice of Motion under Article 50 (1) , (2) of the
Constitution of the Republic of Uganda, Rule 3 (1) of the Fundamental Rights and Freedoms
(Enforcement Procedure) Rules, S.I No. 26 of 1992, Order 2 Rule 7 and Order 48 Rules 1 and 3
of the Civil Procedure Rules. The application is brought by Greenwatch, a Non-Governmental
Organisation registered and incorporated in Uganda as a company limited by guarantee. The
objectives of the organisation include focusing on issues and problems of the Environment and
using all avenues possible to monitor and expose danger to environment however caused and by
whomsoever.

The application is brought against the Attorney General and the National Environment
Management Authority. The Applicant seeks the following orders and declarations:

1. A declaration that manufacture, distribution, use, sale sell, disposal of plastic bags,
plastic containers, plastic food wrappers, all other forms of plastic commonly known and
referred to as "Kaveera" violates the rights of citizens of Uganda to a clean and healthy
environment.

2. An order banning the manufacture, use, distribution and sale of plastic bags and plastic
containers of less than 100 microns.

3. An order directing the second respondent to issue regulations for the proper use and
disposal of all other plastics whose thickness is more than 100 microns including
regulations and directions as to recycling, re-use of all other plastics.

4. An environmental restoration order be issued against both respondents directing them to
restore the environment to the state in which it was before the menace caused by plastics.

5. An order directing the importers, manufacturers, distributors of plastics to pay for the
costs of environmental restoration.

6. No order be made as to costs.

Under the Fundamental Rights Freedoms (Enforcement Procedure) Rules 1992, Rule 6 evidence
at the hearing of an application shall be tendered by affidavit unless court directs that evidence be
given orally on any particular matter. In that regard the Applicant filed two affidavits both sworn
by Sarah Naigaga, the National Coordinator and Chief Executive Officer of the applicant. The
first respondent filed an affidavit in reply deponed to by Mr. Malinga Godfrey, a State Attorney
in the Attorney Generals Chambers. The second respondent filed an affidavit in reply deponed to
by Mr. Patrick Kamanda, an Environmental Inspector with Second Respondent.

When the cause came up for hearing Mr. Oluka, who represented the Attorney General raised
three preliminary points of objection. The first objection was that the application did not disclose
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a cause of action against the Attorney General. The second objection was that the application was
not proper before this court in that it was brought by the applicant on behalf of other Ugandans
who had not authorised the applicant to do so and without leave of Court as legally required
under Order 1 rule 8 of the Civil Procedure Rules before filing a representative suit. Thirdly that
the application is supported by defective affidavits which should be rejected.

Mr. Robert Wabunoha, a Senior Legal Officer with the Second Respondent, on behalf of the
second respondent associated himself with the objections raised on behalf of the first respondent.
He particularity raised an objection that the application did not disclose a cause of action against
the second respondent. I will start with the first objection, Whether the application discloses a
cause of action against any of the respondents. Mr. Oluka, Counsel for the Attorney General
submitted that the application did not satisfy the three essential elements to support a cause of
action as set out in Auto Garage vs Motokov (No.3) r 197/11 EA 514. that;

(i) The plaintiff (applicant) enjoyed a right;

(i1) The right has been violated, and

(ii1) The defendant (respondent) is liable.

The applicant is a Ugandan Company and Article 39 of the Constitution provides:
"Every Ugandan has a right to a clean and healthy environment"

See also Section 4 (1) of the National Environment Statute No. 4 of 1995.

Sarah Naigaga in paragraph 4 and 5 of the affidavit in support of this application avers that
uncontrolled and discriminate use and disposal of plastics has caused harm to the environment
and the plastics used as carrier bags, containers are dangerous to human health and life. Such
averments amount to a plea of violation of every Ugandan's right to a clean and healthy
environment.

Article 20 (2) of the Constitution provides:
“The rights and freedoms of the individual and groups enshrined in this chapter shall be
respected, upheld and promoted by all organs and agencies of the Government and by all
persons”

And Article 245 of the Constitution provides:

"Parliament shall, by law, provide for measures intended to:

(a) protect and preserve the environment from abuse, pollution and degradation;
(b) manage the environment for sustainable development and

(c) promote environmental awareness".

The Constitution under the National Objectives and Directive Principles of State Policy;
Objective (XXV11) provides:

“The Environment

(i) The state shall promote sustainable development and public awareness of the need to manage
land, air, water resources in a balanced and sustainable manner for the present and future
generations.

T
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(iii) The state shall promote and implement energy policies that will ensure that people's basic
needs and those of environmental preservation are met" .

I have studied the application and the two affidavits filed in support and I found them pointing a
finger at the State that it has failed or neglected its duty towards the promotion or preservation of
the environment. The State owes this duty to all Ugandans. By so failing or neglecting the
Government is in breach of its duty towards the citizens of Uganda. Any concerned Ugandan has
a right of action against the Government of the Republic of Uganda, for that matter against the
Attorney General in his representative capacity, to seek the enforcement of that failed or
neglected duty of the State.

The National Environment Management Authority (second respondent) is a body corporate
established under Section of 5 of the National Environment Statute No.4 of 1995 capable of suing
or being sued in its corporate name. The Second Respondent has a mandatory duty, under the
Statute, Section 3, to ensure that the principles of environmental management are observed. These
principles include
(a) to assure all people living in the country the fundamental right to an environment adequate for
their health and well being.

(g) to establish adequate environment protection standards and to monitor changes in
environmental quality.

(i) to require prior environmental assessments of proposed projects which may significantly affect
the environment or use of natural resources.

(k) to ensure that the true and total costs of environmental pollution are borne by the polluter.

See also Section 7 as to the functions of the Authority.

In paragraphs 5, 6, 7 and 10 of the affidavit in support dated 21* November 2002 are averments
to the effect that the use of plastic containers is dangerous to the human health and life of
Ugandans and in paragraph 9 that plastics are dangerous to domestic and wild animals and in
paragraph 8 that plastic disposal is degrading the environment and threatening food security. Such
averments read together with the prayer in the application for an order directing the second
respondent to issue regulations for the proper use disposal, recycling and re-use of plastics
amount to a plea that the second respondent is in breach of its statutory duty to ensure that the
principles of environment management are observed, which duty it owes to the citizens of
Uganda.

I therefore find that the three essential elements to support a cause of action against each of the
two Respondents have been satisfied. The first objection is overruled.

The second ground of objection is that the application was improper before this court as it did not
comply with the provisions of Order 1 Rule 8 of the Civil Procedure Rules.

Mr. Oluka argued that the first prayer in the Notice of Motion makes reference to the fact that
"Kaveera violets the rights of citizens of Uganda to a clean and healthy environment".

He submitted that there was not leave of Court allowing the Applicant to represent all Ugandan
and he contended that the application amounted to a representative suit. He made reference to
Rules 7 of the Fundamental Rights and Freedoms (Enforcement Procedure) Rules 1992 which
make the Civil Procedure Act and the Rules made there under applicable to proceedings under
these Rules.
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Counsel also referred to Constitutional Petition No. 11 of 1997 James Rwanyarare & Another
vs. Attorney General in which it was argued for the first petitioner that he had properly brought
the petition on behalf of a group known as the Uganda Peoples Congress since under Article 50
(2) of the Constitution a group may bring a petition on grounds of violation of their human rights
and or freedoms and further that the group's petition is not a representative action requiring
compliance with Order 1 Rules 8 CPR requiring leave of Court. The Constitutional Court held,
inter alia, that the first petitioner acted unlawfully in bringing the representative action as he did.
That he could only bring the petition on his own behalf. The group's petition was held
incompetent.

The above petition is distinguishable from the instant application. Order 1 Rules 8 CPR provides
“where there are numerous persons having the same interest in one suit, one or more such
persons may, with the permission of the court, sue or be sued or may defend in such suit,
on behalf of or for the benefit of all persons so interested. But the court shall in such case
give notice of the institution of the suit to all such persons either by personal service or
where, from the number of persons or any other cause, such service is not reasonably
practicable, by public advertisement, as the court in each case may direct". (the
underlining is mine).

The rule concerns a group of persons identifiable by their common interest in the suit. Unlike in
Petition No. 11 (above) where the group was members of the Uganda Peoples Congress, in this
Application the subject matter of the complaint is of common and general interest not just to a
group but to all citizens of Uganda. Consequently it is impracticable, to make all the citizens of
Uganda give consent to the application as required under the rule for a representative suit.

In The Environmental Action Network Ltd vs.The Attorney General and National Environment
Management Authority, Application No0.39 of 2001 the Principle Judge, Mr. Justice J.H.
Ntabgoba stated:

—————— the State Attorney failed, in his preliminary objection, to distinguish between actions
brought in a representative capacity pursuant to Order 1 Rule 8 of the Civil Procedure
Rules, and what are called Public interest litigation which are the concern of Article 50 of
the Constitution and S. 1 No. 26 of 1992. The two actions are distinguishable by the
wording of the enactment or instruments pursuant to which they are instituted. Order 1
Rule 8 of the Civil Procedure Rules governs actions by or against the parties (i.e. plaintiff
or defendant) together with parties that they seek to represent and they must have similar
interest in the suit. On the other hand, Article 50 of the Constitution does not require that
the applicant must have the same interest as the parties he or she seeks to represent or for
whose benefit the action is brought".

Article 50 of the Constitution provides
"(1) Any person who claims that a fundamental or other right or freedom guaranteed
under this Constitution has been infringed and threatened is entitled to apply to a
competent court for redress which may include compensation.
(2) Any person or organisation may bring an action against the violation of any person's
or groups human rights"

From the wording of clause (2) above any concerned person or organisation may bring a public

interest action on behalf of groups or individual members the country even if that group or
individual is not aware that his fundamental rights or freedoms are being violated.
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There is limited public awareness of the fundamental rights or freedoms provided for in the
Constitution, let alone legal rights and how the same can be enforced.

Such illiteracy of legal rights is even evident among the elites. Our situation is not much different
from that in Tanzania where Justice Rugakingira, in the case of Rev. Christopher Mtikila vs. The
Attorney General, High of Court of Tanzania Civil Case No.5 of 1993 (unreported), stated
"Given all these and other circumstances, if there should spring up a public spirited individual
and seek the Court's intervention against legislation or actions that pervert the Constitution the
Court, as guardian and trustee of the Constitution and what it stands for, is under an obligation
to rise up to the occasion and grant him standing".

It is just appropriate that a body like the applicant, comes up to discharge the Constitutional duty
cast upon every Ugandan to promote the constitutional rights of the citizens of Uganda and the
institution of a suit of this nature is one of the ways of discharging that duty. This court is under
an obligation to hear the concerned citizen, in the instant case the Applicant. The Second
preliminary objection is accordingly overruled.

The third ground of objection is that the application is supported by defective affidavits which
should be rejected. Mr. Oluka argued that in both affidavits in support of the application, the
deponent, Sarah Naigaga, avers that what was stated in each of the affidavits was true and correct
to the best of her knowledge. Yet in paragraphs 4 and 7 of the affidavit dated 11" March 2003 she
states that she has obtained from the Environmental Law Alliance Worldwide which is an
international Non-Governmental Organisation Network a scientific' study analysing plastic waste
management in India by Priya Narayan which study was annexed to the affidavit. Counsel argued
that the findings as annexed and referred to in the affidavit were not by the deponent, Sarah
Naigaga, since she was not involved in the research. He submitted that these findings were
hearsay and contravened the provisions of Order 17 rule 3 (1) CPR.

Further that Sarah Naigaga was not an expert on environmental matters

Order 17 rule 3 (1) CPR provides:
" Affidavits shall be confined to such facts as the deponent is able of his own knowledge
to prove, except an interlocutory application, on which statements of his belief may be
admitted, provided that the grounds thereof are stated".

Counsel submitted that this application was not an interlocutory application.

In the two affidavits in support of this application the deponent avers that the matters contained in

each of the affidavits were based on the deponent's knowledge. Knowledge can be acquired

through human senses like seeing, hearing, smelling, tasting or touching followed by

understanding and perceiving what has been sensed.

In paragraph 5 of the second affidavit in support of the second affidavits in support of the
application the deponent gives the means of her knowledge as opposed to information. She avers:

"5. That I have read and understood the study I do agree with its findings and
recommendations".

The veracity and credibility of the study by the means of which the deponent acquired knowledge
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deponed to and attached to her affidavit could be challenged but not at this stage. That can be
done at the hearing of the application by adducing evidence to disprove, discredit or contradict
the study's findings and conclusions.

In Miscellaneous Application No. 39 of 2001 (above), the deponent to the affidavit in support of
the application deponed that he had recently learnt of several medical reports high-lighting the
damages of exposure to second hand smoke or environmental tobacco smoke. The deponent set
out various reports which he said had high-lighted the dangers of exposure to second hand smoke
or environmental tobacco smoke. The learned Principle Judge reproduced some of these reports
and went on the state:

"I would myself hesitate to challenge his averments because they are supported by
research reports and scientific disclosures".

I am of a similar view. The third preliminary objection is accordingly overruled. In the final
result, the preliminary objections raised on behalf of the respondents are overruled. The hearing
of the application should proceed on merit. Since in the main application it is prayed that no order
be made as to costs, in the same spirit, I accordingly make no order as the costs occasioned by the
objections.

Signed

LAMECK N. MUKASA
AG. JUDGE
4/7/03.
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JANE LUGOLOBI & 9 OTHERS
VERSUS
GERALD SEGIRINYA T/A SMART CURRY POWDER FACTORY
MISC. APPLICATION No. 371 OF 2002.

BEFORE : THE HON. MR. AG. JUSTICE LAMECK N. MUKASA

Civil Procedure: Whether the status quo was maintained

Civil Procedure: Whether the consequences of manufacture could be remedied by award
of damages

Civil Procedure Whether the precautionary principle could be applied.

Civil Procedure: Whether the temporary injunction could be issued on a Balance of
convenience

This application was brought by Chamber Summons under Order 37 rules 1, 2 and 9 of the Civil
Procedure Rules.

The applicants sought a temporary injunction restraining the respondents from carrying on the
manufacture and processing of curry powder at the respondents factory in a residential area in
Kanyanya, Kampala. Counsel for the applicants submitted that if orders were granted in line with
the averments in the respondents affidavit in reply, that would meet the ends of justice as they
would meet the status quo as stated by the respondent and would reduce the suffering complained
of by the applicants.

Counsel for the applicants therefore prayed for an order for temporary injunction restraining the
respondent from operating the factory outside the hours of 8.00 a.m. to 11.00 p.m., restraining
him from operating the factory on Sundays so that he operates six days a week from Monday to
Saturday and requiring the respondent to comply with his averments of paragraph 16 of the
affidavit in reply that he operates the factory one week in three months and four weeks in one
year.

Held:

1. The main purpose for a temporary injunction is to preserve the status quo pending the
disposal of the main suit.

2. The law is that where facts are sworn to in an affidavit and they are not denied or rebutted
by the opposite party, the presumption is that such facts are accepted. See Massa V
Achen [1978] HCB 297

3. The averments in the Respondents affidavit in reply are neither denied nor rebutted.
Without going into further merits and demerits of the application, I order that pending
final disposal of H.C.C.S. No. 482 of 2001 the manufacturing and processing of curry
powder at the Respondents factory be maintained at the status quo as stated by the
Respondent in his affidavit in reply, that is to say; the machinery at the factory be
operated between the hours from 8 a.m. to 6 p.m. and that the machinery be operated for
only one week within a continuous period of three months.

4. The order as to costs in the main suit shall apply in this application.

Application upheld.
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Editorial notes: This matter was finally concluded but the factory was not closed. Instead court
ordered NEMA to suspend production. The tort aspects of the suit were discussed. The plaintiffs
here appealed.

THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA.
MISC. APPLICATION NO.371 OF 2002
(Arising from HCCS No. 482 of 2001)

JANE LUGOLOBI & 9 OTHERS} ::icccrearnznnannnnnnninninini it APPLICANTS
VERSUS

1. GERALD SEGIRINYA

2. T/a SMAT CURRY POWDER FACTORY ::::ezeeiiniiiiiii: RESPONDENTS

BEFORE: HON. MR. AG. JUSTICE LAMECK N. MUKASA.

RULING:

This is an application by the plaintiff/ applicants for an order of temporary injunction against the
defendant/ respondent, his employees, assignees, agents and workmen restraining them from
carrying on the manufacture and processing curry powder at the Respondents factory at Lutunda
Zone Kanyanya, Kampala. The application is brought by Chamber Summons under Order 37
rules 1,2 and 9 of the Civil Procedure Rules.

The grounds for the application are that: -

1. The applicants have filed a suit H.C.C.S. No. 482 of the 2001 now pending before this court
restrain the Respondent from carrying on the business of curry powder manufacturing in their
neighborhood contrary to the law.

2. The continued manufacturing and processing of the curry powder at the Respondents
premises continues to be a health hazard to the Applicants whose conditions of living have
become unbearable because of the activities of the Respondent.

3. The consequences of continued processing of curry powder in the neighborhood of the
applicants by the Respondent are so serious and long term that they cannot be compensated
by the damages.

4. The Precautionary Principle is applied in this case.

It is just and equitable on balance of convenience to issue the injunction.

The application is supported by an affidavit sworn by Jane Lugolobi, one of the plaintiff
/applicants, dated 7" June 2003. The deponent therein states in paragraph 3 that since the
institution of the main suit the respondent has installed bigger machinery increased the time of
production and the factory emits more pollution than before. That as a result she has been falling
sick with headaches, stomach pains, eyes and skin irritation and many other ailments.

She is unable to dry her clothes or food outside the house, for more than 10 minutes and cannot
leave her windows or doors open. Because of the continued vibrations her pit latrine and those of
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others have cracked and are in danger of collapsing and she cannot read, write or listen to the
radio or television. That the gas used in the factory is likely to have long time health effects,
which may be fatal from the factory to make the neighbors uneasy or ill. In paragraph 15 and 16
of his affidavit the respondent avers that he does not operate the factory at night, the factory
operates from 8.00a.m to 6.00p.m and that the factory machine operates for only one week within
every three months, this operates only four weeks in a given year.

In his submission counsel for the applicants submitted that if orders were granted in line with the
averments in the respondents affidavit in reply, that would meet the status quo as started by the
respondent and would reduce the suffering complained of by the applicants. Counsel therefore
prayed for an order for an order for temporary injunction to issue restraining the respondent from
operating his factory outside the hours of 8.00 a.m. -11.00p.m, restraining him from operating the
factory on Sundays so that he operates only six days a week from Monday to Saturday and
requiring the respondent to comply with the averments in paragraph 16 of the affidavit in reply
that he operates the factory one week in three months and four weeks in one year.

At this stage proof of facts on which the main suit is based is not required.

The main purpose for a temporary injunction is to preserve the status quo pending the disposal of
the main suit. See Noormohamed Jammohanod vs. Kassamali Virji Madhain (1953) EACA 8.

The applicants have been prompted to institute this application by the conduct of the Respondent
as deponed to in the affidavit in support of this application wherein in paragraph 4 it is stated: -
4: “That since the suit was instituted he has installed bigger machinery increased the time
of production and the factory emits more pollution than ever before”

In his affidavit in reply the respondent stated: -
15: “That I do not operate the factory at night. The factory operates from 8.00a.m. to
6.00p.m.
16: That I operate the factory for only one week and after one week I spend about three
months without switching on the factory because the materials processed are packed
and sold off within about three months. That means in one year I operate the machine
for only about four weeks”.
The law is that where facts are sworn to in an affidavit and they are not denied or rebutted by the
opposite party, the presumption is that such facts are accepted. See Massa vs. Achen [1978] HCB
297.

The above averments in the respondents affidavit in reply are neither denied nor rebutted. In fact
as, already pointed out above, the applicants will be satisfied if the status quo as stated by the
respondent in paragraph 15 and 16 of the affidavit in reply is preserved. In the circumstances
without going into further details of the merits and demerits of the application I hereby make the
following orders: -

1. Pending the final disposal of H.C.C.S No.482 of 2001 the manufacturing and processing
of curry powder at the respondents factory at Lutunda Zone, Kanyanya must be
maintained at the status quo as stated by the Respondent in his affidavit in reply, that is to
say: -

@) the machinery at the factory must be operated between the hours from 8.00 a.m. to
6.00p.m.
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(i1) the machinery at the factory must be operated for only one week within a continued
period of three months.

2. The order as to costs in the main suit shall bind the costs for this application.
I so order.
SGD: LAMECK. N. MUKASA
AG. JUDGE
28/04/03

Mr. Kenneth Kakuru - counsel for the applicants/ plaintiffs
Mr. Lutakome - counsel for the respondent/ defendant
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BRITISH AMERICAN TOBACCO LTD.
—-VERSUS-
THE ENVIRONMENTAL ACTION NETWORK LTD.
HCCS NO. 27 OF 2003

BEFORE : THE PRINCIPAL JUDGE, MR. JUSTICE J.H. NTABGOBA

Environmental law enforcement: Whether court can order for warning labels
On cigarette packets and commercials
Constitutional law: Enforcement of rights under Article 22
Constitutional Law: Public Interest cases under Article 50(2)
Constitutional Law: Whether Article 50(2) allows class actions — as

forum for representative action

Constitutional Law: Whether Article 50 excuses compliance with

Procedural requirements under civil procedure.

An application was brought by notice of motion. The appellant is M/s The Environmental Action
Network, Ltd. (TEAN). The application was filed under Article 50(2) of the Constitution of
Uganda 1995 and rule 3 of the Fundamental Rights and Freedoms (enforcement Procedure) Rules
— Statutory Instrument No. 26 of 1992.

The application seeks the following 3 orders of the Court, which in this instance will be summed
up in one ground or conclusive complaint which is;

The respondent as a manufacturer of a dangerous product is under a legal duty to fully and
adequately warn consumers of its product of the full extent of the risks associated therewith.

Held;

a)

b)

9)

d)

Failure to make full disclosure of the dangers or risks of smoking cigarettes to the consumers
is too remote taking away of the life of such consumers.

The Constitution of Uganda does recognize the existence of the needy and oppressed persons
and therefore it allows actions of public interest group to be brought on their behalf. Order 1
rule 8 of the Civil Procedure Rule should apply to such needy persons, but Order 1 Rule 8 is
concerned with “persons having the same interest in one suit”, but the lacuna can be filled by
laws to conform with the Constitution. Therefore it is clear that the action can base on Article
22(1) of the Constitution.

On whether Article 50(2) of the Constitution authorizes the filing of class action as a form of
representative action, can be governed by the procedure under Order 1 rule 8 of the Civil
Procedure. The procedure Rules cannot govern them simply because they do not share the
concerns of violating their rights with those who bring actions on their behalf.

The court cannot determine fully and sufficiently the kind of information to be included in the
desired labels and publications it simply has no expertise to do so.

The application is unclear and embarrassingly ambiguous and could not pass the test.
Needless to add that such consideration would not fall under the preview of application
number 27 of 2003. It would have been a consideration during the hearing of application
number 70 of 2002 which in any event, is struck out with costs to the applicant in the present
application.
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THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA
CIVIL APPL. NO. 27/2003
(ARISING FROM MISC. APPL. NO.70/2002)

BRITISH AMERICAN TOBACCO LIMITED........cccccccoveiernennens APPLICANT
VERSUS
THE ENVIRONMENTAL ACTION NETWORK LTD................. RESPONDENT

BEFORE: HON. THE PRINCIPAL JUDGE, MR. JUSTICE J.H. NTABGOBA

RULING

An application was made by notice of motion. The applicant is M/s Environmental Action
Network, Ltd. (TEAN in short). The application was filed under Article 50(2) of the Constitution
of Uganda 1995 and rule 3 of the Fundamental Rights and Freedoms (enforcement Procedure)
Rules-Statutory Instrument No. 26 of 1992. The application seeks the following 3 orders of the
court, namely,

® A declaration that the respondent’s (M/s British American Tobacco, Uganda Ltd.) failed
to warn the consumers and potential consumers of its cigarettes of the health risks
associated with smoking of the said products.

e A declaration that the respondent’s failure to warn consumers and potential consumers of
its cigarettes of the health risks associated with their smoking constitutes a violation of or
a threat to such persons’ right to life as prescribed under Article 22 of the Constitution of
the Republic of Uganda.

e An order that the respondent place on packets of its cigarettes, its advertising and
marketing materials, and at all its advertising and marketing events, warning labels or
signage, with such wording, graphics, size and placement as in the court’s determination,
are sufficient to fully and adequately inform consumers of its cigarettes of the full risks to
their health.

The application was supported by the affidavit of Mr. Philip Karugaba the representative of
TEAN. The affidavit sets forth a number of grounds for the application. The grounds are very
many and varied. The conclusive complaint is contained in ground (1), which is that “the
respondent as a manufacturer of a dangerous product is under a legal duty to fully and adequately
warn consumers of its product of full extent of risks associated therewith.

So far the background I have given to Miscellaneous Application No.70 of 2002 suffices for a
ruling on miscellaneous application No. 27 of 2003, which challenges the said Application No. 70
of 2002.

Application No. 27 of 203 was brought by notice of motion under order 6 rule 29 and order 48
rule 1 of the Civil Procedure Rules. It was filed by British American Tobacco Uganda Limited
(BAT), the respondent in Application No.70 of 2002. BAT relies on a number of questions,
which are as follows:

“(a) Whether Article 22 of the Constitution, which prohibits the “intentional” taking of
life, can be interpreted to apply to an alleged failure of a manufacturer of a commercial
product to warn consumers or potential consumers of possible health risks associated
with the use of the product.”
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(b) “Whether Article 22 of the Constitution is capable of being violated by private
conduct in the circumstances of this case, namely, an alleged failure of a manufacturer to
warn consumers of potential health risks associated with the use of its product.”

(c) “Whether Article 50(2) of the Constitution authorizes the filling of constitutional
actions on grounds of “public interest” by private persons or it is confined to the bringing
of ordinary representative actions to stop actual violations of human rights of specific
persons or groups.”

(d) “ Whether Article 50(2) of the Constitution authorizes the filling of “Class actions” as
a forum of representative action or is confined only to representation of specific and
identifiable persons or groups.”

(e) “Whether Article 50(2) of the Constitution, which permits any person or organization
to bring an action as representative of other persons or groups for violation of their
human rights can be interpreted to excuse compliance with the procedural requirements
applicable to representative actions generally, such as the necessity to leave of court prior
to filling the action.”

It seems to me that the above 5 questions are straightforward and therefore they require
straightforward answers. I will therefore deal with them in the order they have been put.

Clearly, Article 22(11) of the Constitution prohibits deprivation intentionally of a person’s life. It
follows therefore that whoever wants to bring an action under this provision must first have his
right either been violated or being violated or about to be violated, and such violation must be
intentional; in which case the action brought must allege violation, past, present or imminent. He
must also allege the intention to violate. He must pursuant to order 6 rule 2 of the Civil Procedure
Rules, plead the particulars of the violation as well as of the intention to violate. That is, in other
words, he must specially plead the two with the view to specifically prove them.

In the application No. 70 of 2002, the applicant (TEAN) alleges failure of the respondent (British
American Tobacco Uganda Limited - BATUL) to adequately inform the smokers of their product
i.e. tobacco of the dangers of smoking. In fact the application is brought by TEAN as a public
interest litigator bringing the action on behalf of consumers and potential consumers of the
cigarettes manufactured by BATU, the respondent. The question is whether TEAN’S action was
appropriately brought under Article 50(2) of the Constitution or whether it is not a proper action
in tort, which should have been brought, or negligence.

I now come to the import of the first question, which challenges the validity of bringing
Application No.70 of 2002 under Articles 22(1) and 50(2) of the Constitution. That the
application should allege, (specially plead, with particulars) the intention to deprive the life of the
litigant is central to the question. Failure to make full disclosure of the dangers or risks of
smoking cigarettes to the consumers of the cigarettes seems to be too remote to taking away of
the life of such consumers. It seems to me that failure to disclose such dangers may have
alternative intentions, such as not to demote the business of selling cigarettes; to attribute
intention to kill such failure would call for strict, if not impossible proof. I think that Application
No.70 of 2003 should be a tortuous action. I would also hold that to the extent that it alleges
failure to disclose information about the dangers of smoking and remoteness of such failure to the
taking away of the life of the litigants as well as failure to specially plead the intention to take
away such life, I do strike the application out as showing no cause of action.

A lot of argument was made to state that Article 50(2) of the Constitution cannot have envisaged
public interest litigation to be brought by bodies or groups such as TEAN. In fact it was argued
that the Article differs from section 38 of the South African Constitution. Mr. Byenkya for BATU
vehemently argued that whereas the South African Constitution caters for the interest group
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litigation under sub-section (d) of the section 38, namely “any one acting in the public interest”,
no such provision can be read into Article 50(2) of our Constitution. He argued that to read such
provision into the words of Article 50(2) of our Constitution “any person or organization” and
“person’s group of person’s” would amount to interpreting the Constitution. He went as far as
asking this court to refer to the matter to the Constitutional Court under Article 137 of the
constitution because, he argued, it would be the Constitutional Court to have the competence to
interpret the Constitution. With due respect, I find nothing in the interpretation of the words
“person or organization” and “person’s or group of persons” which this court cannot interpret and
which must be referred to the Constitutional Court.

It is elementary that “persons”, “organizations” and “groups of persons” can be read in article
50(2) of the Constitution to include “public interest litigants”, as well as all the litigants listed
down in (a) to (e) of Section 38 of the South African Constitution. In fact, the only difference
between the South African provision (i.e. Section 38) and our provision (under Article 50(2) is
that the former is detailed and the latter is not. That is my considered view based on the reality
that there are in our society persons and groups of persons whose interest is not the same as the
interest of those who Lord Diplock referred to as “spirited” persons or groups of persons who
may feel obliged to represent them i.e. those persons or groups of persons acting in the public
interest. To say that our constitution does not recognize the existence of needy and oppressed
persons and therefore it cannot allow actions of public interest groups be brought on their behalf
is to demean the Constitution. It has been argued that Order 1 rule 8 of the Civil Procedure Rule
should apply to such needy persons, but Order 1 rule8 is concerned with” persons having the
same interest in one suit”. The needy persons and the public interest group persons would have
not the same interest in one suit. Then there is rule 7 of statutory Instrument 26 of 1992 which
commands that the procedure under actions brought under Article 50 (2) of the Constitution
should show the ordinary rules of procedure. Since actions in representative suits under Order 1
rule 8 of the Civil Procedure Rules cannot be brought by public interest groups, then there is a
lacuna which can be filled by recourse to Article 273 of the Constitution which provides that:

“(1) Subject to the provisions of this article, the operation of the existing law after the
coming into force of this constitution shall not be affected by the coming into force of
this Constitution but the existing laws shall be construed with such modifications
adaptations, qualifications and exceptions as may be necessary to bring it into conformity
with this Constitution.”

(Underlining added by me for emphasis).

I think it is pertinent also to quote Article 273(2) which gives the definition of “Existing law” to
include Statutory Instrument No.26 of 1992 and Order 1 rule 8 of the Civil Procedure Rules. It
states that:
“For the purposes of this Article, the expression ‘existing law’ means the written and
unwritten law of Uganda or any part of it as existed immediately before the coming into
force of this Constitution, including any Act of Parliament or Statute or Statutory
instrument enacted or made before that date which is to come into force on or after that
date.”

Having thus held, can it reasonably be argued that only the litigants in (a), (b),(c) and (e)
of section 38 of the South African Constitution are catered for in our Constitution, Article
50(2). To hold thus would, in my considered opinion, be tantamount to the argument that
our provision does ignore the type of persons or groups who cannot bring an action in
their own right. Such persons or groups include children, the illiterate and disabled, who
cannot access courts to contest violations of their rights and these are the persons who
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need the assistance of public litigation groups, and who, in any case, fall within Article
50(2) of the Constitution as I have held.

In this regard, I do not agree at all with Counsel Byenkya’s argument that no distinction can be
drawn between these groups of persons and the group of persons represented or purported to be
represented by Dr. Rwanyarare & Others in Constitutional Petition No.11 of 1997 (Dr. James
Rwanyarare & Anor —vs.- Attorney General).

The distinction is quite obvious. Dr. Rwanyarare and another were representing the group
described in the application as “specific and identifiable existing persons or groups”. Such group
is the one referred to as the Uganda Peoples Congress. With due respect, the Constitutional court
at pp.21 and 22 of the judgement in the Rwanyarare, case cannot have been talking about the type
of persons or groups of persons I have referred to above namely, the children, the disabled and
the illiterates. These are persons who cannot be served under order 1 rule 8 of the Civil Procedure
Rules; the reasons being that they are not easily identifiable; they cannot be served as they would
have no capacity to respond with a view to requesting to be joined in the action and there is no
similar interest with those who represent them. They only need the interest groups to represent
them. To say that either these people are lumped together with the members of Rwanyarare’s
interest or that they do not fall under the Constitution in Article 50(2) of the Constitution is to
belittle the foresight of the framers of the Constitution.

In my view of the legal issues raised by Mr. Byenkya’s submission will still discuss the rest of the
questions put. I think, however, that I have already discussed question number 2, namely, that the
action as brought in application No. 70 of 2002 cannot be based on Article 22(1) of the
constitution. The answer to question, (b) is in the negative.

Question (c) is “ whether Article 50(2) of the Constitution authorizes the filling of Constitutional
actions on grounds of “public interest” by private persons or is confined to the bringing of
ordinary representative actions to stop actual violations of the human rights of specific persons or
groups.

I would be repeating myself if I stated again that representative actions are not restricted to
actions brought by persons or groups who have similar interest in the actions i.e.” numerous
persons having the same interest in one suit” (order 1 rule 8): There are representative actions
which can be filed by public interest litigation persons or group of persons such as TEAN. These
are the persons mentioned in (d) of section 38 of the South African Constitution (and Article
50(2) of our Constitution), as “any one acting in the public interest”.

I have already stated that Article 50(2) of the Constitution cannot be said not to envisage the
persons and groups of persons mentioned in subsection (d) of section 38 of the South African
Constitution and therefore (d) can read in our Article 50(2) of the Constitution. I have given the
example of the beneficiaries of (d) of the South African Constitution and said that as long as they
exist in Uganda, they cannot be said to be ignored by our Constitution. I see such beneficiaries as
the silent sufferers of violation of human rights. They are deprived, incapable who require
volunteer public interest litigating groups. The question of who would pay the costs raised by the
Constitutional Court in the Rwanyarare petition does not arise because of the reasons I have given
in support of their inability and inaccessibility to answer summons were such summons served in
the manner provided by Order 1 rule 8 of the Civil Procedure Rules. The litigating public interest
persons or groups would meet the costs and the litigating public interest persons or groups would
meet other expenses of actions on their behalf. I would go further and say that Article 50(2) of the
Constitution authorized public interest litigation by private persons, as it does authorize litigation
through ordinary representative actions to stop actual violations of the human rights of specific
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persons and groups. If for instance an individual subjects a person to torture, cruel, inhuman or
degrading treatment or punishment, such persons would have recourse to court under Article
50(2) of the constitution.

The 4™ question is whether Article 50(2) of the Constitution authorizes the filling of ‘Class
action’ as a form of representative action or is confined only to representation of specific and
identifiable existing persons or groups.” I know I would be repeating myself. Suffice it to say that
as long as that class of specific and identifiable existing persons or groups does not contain the
group of children, illiterates, the poor and the deprived, then my answer would be that the
question is unfair and inconsiderate. It all depends therefore on what one means by specific and
identifiable existing persons or groups’. I should again quote order 1 rule 8 of the civil Procedure
Rules to drive home my argument.

The rule provides that:
“ Where there are numerous persons having the same interest in one suit, one or more of
such persons may, with the permission of the court, sue or be sued, or may defend in such
suit, on behalf of or for the benefit of all persons so interested. But the court shall in such
case give notice of the institution of the suit to all such persons either by personal service
or, where, from the number of persons or any other cause, such service is not reasonably
practicable, by public advertisement, as the court in each case may direct.”

There are crucial expressions in this order, which determine answers to the question put. Such
expressions are:

e Numerous persons having the same interest

e May sue or be sued or may defend in such suit.

e Personal service or by public advertisement.

It is inevitable that I refer once again to the petition of Dr. James Rwanyarare & another —vs.-
Attorney General (Petition No.11 of 1997). Dr. Rwanyarare & another in that petition had similar
interest with fellow U.P.C. members. They could therefore sue on behalf of the fellow members
of UPC, and naturally and logically order 1 rule 8 should apply. The same should apply, say to
members of a football club, of a golf club or of a trade union. But the question is can the rule
apply to groups of people who, because of inability or incapability, engendered by say, ignorance,
poverty, illiteracy, infancy etc., cannot sue or be sued or defend a suit for the simple reasons that
apart from being indigent, they cannot even identify their rights or their violations. These are the
groups who badly need the services of the “public interest groups” like TEAN to bring action on
their behalf under what paragraph 38 (d) of the South African Constitution is referred to as
“public interest persons,” but who have no similar interest in the action with those they represent.

It cannot be denied that such group of persons are found in our society and we cannot hide our
heads in the sand by saying that the Constitution does not expressly mention them and therefore
they must be excluded from the Constitutional provision regarding recourse to remedies when
their rights are violated. It is to be remembered that such groups cannot be served either directly
or indirectly. They have neither postal address nor telephones. Their fate depends entirely on the
public interest litigation groups or persons and they are not personally identifiable; yet they exist
and can be identified only as a group or groups. The constitution cannot escape from authorizing
representative action, without interest sharing with those who represent them. That is why article
273 of the Constitution becomes handy because the rules of procedure are, in this respect,
rendered inoperable by the Constitution.

Needless to say that it would be illogical to argue that actions brought by such persons or groups
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of persons for the redress of the violation of their inalienable rights should be governed by the
procedure under order 1 rule8 of the Civil Procedure Rules. The procedure cannot govern them
simply because they do not share the concerns of violating their rights with those who bring
action on their behalf. The 5th question which is:

“Whether Article 50(2) of the Constitution, which permits any person or organization to bring an
action as the representative of other persons or groups for violation of their human rights can be
interpreted to excuse compliance with the procedural requirements applicable to representative
actions generally, such as the necessity to seek leave of court prior to filling the action.”

This question must have been motivated by the illusions that representative actions must be
brought only by persons and groups of persons who share the same interest in the action (i.e. suit)
with the persons and the groups they represent in the action. Once it is clear, and I hope now it is,
that there exists that group of persons who need not necessarily have the same interests with those
who institute actions on their behalf, then question number 5 of this application does not arise.

Before I take leave of this application I feel obliged to comment on some of the applicant’s
sought after relief in Application No.70 of 2002. Prayer number 3, for instance, seeks “An order
that the Respondent place on packets of cigarettes, its advertising and marketing events, warning
labels and signage, with such wording, graphics, size and replacement as in the court’s
determination, are sufficient to fully and adequately inform consumers of its cigarettes of the full
risks to their health.”

With due respect, this prayer is asking too much from the court. The court cannot determine fully
and sufficiently the kind of information to be included in the desired labels and publication. It
simply does not have the expertise to do so; and in fact, the way the prayer is couched, it imposes
on the court a duty it cannot discharge. It was up to the applicant to present the court with the
information it required for the court to consider. The application is unclear and embarrassingly
ambiguous and could not pass the test. But I hasten to add such consideration would not fall
under the preview of application number 27 of 2003. It would have been a consideration during
the hearing of application number 70 of 2002 which I have, in any event, struck out with costs to
the applicant in the present application.

Signed

J.H. NTABGOBA

PRINCIPAL JUDGE

16/04/2003

The ruling is read in presence of Mr. Karugaba and Mr. Byenkya. Also present is Mr. Richard
Wejuri, Company Secretary of BAT and Mr. Edward Karugaho, Court Clerk.
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GREENWATCH (U) LTD. -vs.- A.G & UGANDA ELECTRICITY TRANSMISSION
COMPANY LTD. HCCT-00-CV-MC-0139 OF 2001

Before : The Honorable Mr. Justice F.M.S. Egonda — Ntende

Constitutional law : Whether Access to the PPA came within, the exception provided under
Article 41 of the Constitution.

Constitutional law : Whether the applicant was a citizen in the meaning of Article 41.

Constitutional law : Whether the PPA was a public document within the meaning of Article
41.

Civil Procedure : Whether the respondent No. 2 a limited liability company can be a
government agency.

Civil Procedure: Whether government was party to this action.

The Government of Uganda entered into an agreement or a series of agreements, the main being
the implementation agreement, with AES Nile Power Ltd. covering the building, operation and
transfer of a Hydro Electric Power complex at Dumbell Islands on the river Nile, near Jinja
Uganda. In consequence of the implementation agreement, a power purchase agreement (PPA)
was executed by AES Nile Power Ltd. and Uganda Electricity Board, a Statutory Corporation at
the time established and wholly owned by the Government of Uganda.

The applicant is an NGO and a company limited by guarantee incorporated in the Republic of
Uganda. The main mission of the Company is environmental protection through advocacy and
education. It sought to obtain a copy of the Power Purchase Agreement from the government of
Uganda in vain. The government stated that the Power Purchase Agreement (PPA) is a
comprehensive document with a lot of information including the sponsor’s technical and
commercial secrets. It therefore contains clauses on confidentiality and protection of intellectual
property, which do not permit them to make it available to the entire public. Following this, the
applicant commenced the action against the Attorney General and UETCL.

Held:

The state does not have to be party to the agreement in order for it to fall under Article 41 of the
Constitution. This was enough to trigger the application in Article 41 of the Constitution as
against the Government of Uganda. The mere fact that a company is a limited liability company
is not sufficient to disqualify the company from the possibility of being a government agency for
purposes of Article 41 of the Constitution.

A limited liability company with Ugandans as its shareholders is a citizen for purposes of Article
41 of the constitution.

Since the Minister of Energy signed the Implementation Agreement on behalf of the government
of the Republic of Uganda, we being a member of the executive organ of the government of
Uganda, and this Implementation Agreement is an Act in her official capacity. It is therefore a
public document. This application is allowed in part and dismissed in part with no orders as to
Ccosts.

Editorial notes: UETCL filed an appeal against the ruling. However the appeal was later
withdrawn.
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REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA
HCT-00-CV-MC-0139 OF 2001.

GREENWATCH (U) LIMITED } APPLICANT
VERSUS
1. ATTORNEY GENERAL AND
2. UGANDA ELECTRICITY TRANSMISSION ========== } RESPONDENTS
COMPANY LTD.

BEFORE: THE HONOURABLE MR. JUSTICE F.M.S EGONDA - NTENDE.

RULING.

1.

The Government of Uganda entered into an agreement or a series of agreements, the
main agreement being the Implementation Agreement, with the AES Nile Power Limited
covering the building, operation and transfer of a hydro electric power complex at
Dumbell Island, on the River Nile, near Jinja, Uganda. In addition, in consequence of the
Implementation Agreement, a Power Purchase Agreement (PPA) was executed by AES
Nile Power Limited and Uganda Electricity Board, a statutory corporation at the time,
established and wholly owned by the Government of Uganda, with the commercial
monopoly to generate, transmit and sell electric current in Uganda.

Mr. Kabagambe Kaliisa in an affidavit filed in this case states that the Government in its
sovereign capacity made undertakings to the parties to the Power Purchase Agreement
including AES Nile Power Company and in all related agreements, not to divulge the said
Agreements to the public. Doing otherwise would not only impair the economic
credibility and sovereignty of Uganda, but would also amount to a breach by the State of
its sovereign commitments under the said agreements.

The Applicant is an NGO and a company limited by guarantee incorporated in the
Republic of Uganda. The main mission of the Company is environmental protection
through advocacy and education. It sought to obtain a copy of the Power Purchase
Agreement from the Government of Uganda in vain. The Government responded to the
request, in a letter dated 23 November, 2001, form the Permanent Secretary to the
Applicant in the following words, “I refer to your letter to the Commissioner, Energy
Department, dated 1" November 2001, on the above subject. The Power Purchase
Agreement (PPA) is a comprehensive document with a lot of information including the
sponsor’s technical and commercial secrets. It therefore contains clauses on
confidentiality and protection of intellectual property, which do not permit us to make it
available to the entire public.”

Following this letter, the Applicant commenced this action initially against the Attorney
General. The Attorney General maintained the previous position of Government as noted
above and filed affidavits opposing this action. The court asked the Respondent for a
copy of the agreement in question. Respondent’s counsel promised to avail the agreement
to court in a couple of days. However, that was not to be. Court was notified in a letter
from the Attorney General’s Chambers that the document did not exist. The applicants
then filed a further affidavit with both the Implementation Agreement and Power
Purchase Agreement annexed thereto. Apparently, the copies came from those copies of
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10.

the agreement that had been supplied to the Parliament. The document purporting to be a
Power Purchase Agreement is in reality a copy of the Implementation Agreement, save
for the first or cover page that shows it to be a Power Purchase Agreement.

At this point, it became clear that a Power Purchase Agreement did in fact exist, and the
parties to it were, Uganda Electricity Board and AES Nile Power Limited. Subsequently
Uganda Electricity Transmission Company Lt., the successor to the Uganda Electricity
Board, in respect of this agreement was added as Respondent No.2.

Mr. Kenneth Kakuru, learned counsel for the Applicant, submitted that the Applicant was
entitled under Article 41 of the Constitution to have access to information that is in the
hands of the state, its organs and agencies. He submitted that Respondent No.2 being a
wholly government owned company was a state agency which was obliged to comply
with the provisions of this article. He submitted that the obligation was on the
respondents to show that access to the Power Purchase Agreement came within the
exceptions provided under article, in terms of state sovereignty or state security or
privacy.

Mr. James Matsiko, the learned Principal State Attorney who appeared for the Attorney
General submitted that this application was frivolous and vexatious as the applicant was
seeking a document that is the PPA, which was already in his possession. Secondly, he
submitted that the Applicant was not a citizen who under Article 41 was the only
authorized person to have access to information in state hands. The Applicant does not
fall into the categories of citizenship that the Constitution created. Only natural persons
were envisioned to be citizens.

Mr. Matsiko further submitted that the PPA was not a public document within the
meaning of the Evidence Act, and the declaration sought in that regard, that is to declare
the same a public document, are without basis in law. Mr. Matsiko also submitted that
Government was not a party to the PPA, and therefore, was not a proper party to this
action. Lastly, he submitted that the Respondent No.2 is not a Government Agency or
organ, as it has a separate legal existence. He referred to the case of Mugenyi and Co. v.
Attorney General, Supreme Court Civil Appeal No. 43 of 1995(unreported). He prayed
that this application be dismissed with costs.

Mr. Dennis Wamala, learned counsel for Respondent No.2 opposed this application.
Firstly, he submitted that the Power Purchase Agreement was not a public document
within the meaning of Section 72 of the Evidence Act, as none of the parties was a
legislative, executive or judicial public official of the Government of Uganda. Neither
was the Respondent No.2 an official body or tribunal within the meaning of Section 72 of
the Evidence Act. The Respondent No.2 being a private limited liability company made
its documents private documents in accordance with Section 73 of the Evidence Act.
Secondly, he submitted that this application is brought under article 41 of the
Constitution which provides access to information in state hands or in the hands of organs
of state. The Respondent No.2 being a limited liability company was not an organ of the
state, and was therefore outside the ambit of the provision. At the same time, Mr.
Wamala submitted that as the shares of the Respondent No.2 are freely transferable, it
cannot be said that the Respondent No. 2 is an organ of state or an official body.

Thirdly, Mr. Wamala submitted that the applicant is not a citizen of Uganda for purposes
of Article 41 of the Constitution. This is because under article 10 and 12 of the
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11.

12.

13.

14.

15.

16.

Constitution, citizenship refers to persons born in Uganda. In the alternative, Mr. Wamala
submitted that in the event that the court held the Power Purchase Agreement to be a
public document, this action was premature as no demand has been to the Respondent
No.2 seeking access to this agreement. He prayed that this application be dismissed with
costs.

Section 72 of the Evidence Act defines documents that are public documents. It states, “
The following documents are public documents---- documents forming the acts or
records of the acts of the sovereign authority; of official bodies and tribunals; and of
public officers, legislative, judicial and executive, whether of Uganda, or any other part
of the Commonwealth, or of the Republic of Ireland, or of a foreign country; public
records kept in Uganda of private documents.”

I agree that the Respondent No. 2 or its officials are not part of the legislative or judicial
or executive organs of the Government of Uganda. And quite probably it is not an official
body or tribunal within the meaning ascribed to those two categories in terms of the
Section 72 of the Evidence Act. But perhaps that is not sufficient to answer whether the
Power Purchase Agreement is not a public document, in light of the peculiar
circumstances surrounding the Power Purchase Agreement.

The Honorable Syda Bbumba, Minister of Energy and Mineral Development signed the
Implementation Agreement on behalf of Government of the Republic of Uganda. The
Minister is without doubt a member of the executive organ of the Government of
Uganda, and this Implementation Agreement is an act in her official capacity. It is
therefore a public document.

In the interpretation section of Implementation agreement, ‘basic agreements’ are stated
to be, “This agreement, the Power Purchase Agreement, and the agreements, other than
the Financing Agreements, that are required to be executed on or before the Financial
Closing in Connection with the Project, as the same may be amended from time to time.”

Section 2.2 of the Implementation Agreement provides, “ The Company shall design,
finance, insure, construct, own, operate, and maintain the Complex and design, finance
and insure (during construction) and construct the UEB Line in accordance with the
applicable laws of Uganda, all applicable Consents, the Basic Agreements and the
Financing Agreements.” In effect the company undertakes as part of the Implementation
Agreement to comply with the Basic Agreements which includes the Power Purchase
Agreement.

Under Section 3.4 of the Implementation Agreement, the Government undertakes to
execute a Guarantee to the AES Nile Power Limited in the form of Annex C to the
agreement. It shall set out below section 2.1 of the Annex C, the Guarantee.

“In consideration of the Company entering into the Implementation Agreement and the
Power Purchase Agreement, Government of Uganda hereby irrevocably and unconditionally
guarantees to the company for the term hereof as provided in section 2.1 the full and prompt
payment of any amounts payable by UEB under the Power Purchase Agreement and that
have not been paid by UEB as provided in the Power Purchase Agreement, provided that
amounts in dispute under the Power Purchase Agreement, shall not be due and owing for
purposes of this Guarantee until after the expiration of the dispute resolution procedures
provided for in the Power Purchase Agreement, including the 30- day period for payment
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after resolution of a dispute provided for in section 8.4 (c) thereof (collectively, the
“Guaranteed Obligations”); and agrees as a primary obligation to indemnify the Company on
demand by the Company from and against any loss incurred by the Company as a result of
any of the obligations of UEB under or pursuant to the Power Purchase Agreement being or
becoming void, voidable, unenforceable or ineffective as against UEB or any reason
whatsoever, whether or not known to the Company or any other person, the amount of such
loss being the amount which the Company would otherwise have been entitled to recover
from UEB.”

17.

18.

19.

20.

21.

It is clear to me from the foregoing that the Basic Agreements, or at least the
Implementation Agreement and the Power Purchase Agreement are so intertwined that
one can not fully comprehend the full import of the Implementation Agreement without
reading and digesting the Power Purchase Agreement. Neither of these two agreements is
complete without the other. I find that the Power Purchase Agreement is in effect
incorporated into the Implementation Agreement by reference. As the Implementation
Agreement is a public document, and the Power Purchase Agreement is incorporated by
reference into the Implementation Agreement, I find therefore that the Power Purchase
Agreement is a public document too.

The third declaration sought by the applicant is that refusal to avail the Power Purchase
Agreement and other related agreements to the Applicant is in violation of the
Applicant’s constitutional rights to access to information guaranteed under article 41(1)
of the Constitution. Under this head, the Respondent No.1 contends that as it is not a
party to the Power Purchase Agreement, it was not the right party to be asked to avail this
agreement. The action against it in this regard, it further contended, was misconceived.

I reject this argument. I accept that Government is not one of the signatories to the Power
Purchase Agreement. Nevertheless, I have already found that the Power Purchase
Agreement was incorporated by reference into the Implementation Agreement to which
the Respondent No.1 is a party. The Respondent No. 1 was rightfully in possession of the
Power Purchase Agreement. Initially, the Respondent No. 1 admitted the existence of the
Power Purchase Agreement in the affidavit of Mr. Kabagambe Kaliisa, Permanent
Secretary of the Ministry of Energy and Mineral Development, dated 11" July, 2002.

In a subsequent affidavit of 18"™ October, 2002, Mr. Kabagambe Kaliisa states that the
Power Purchase Agreement was executed between UEB and AES Nile Power Limited. It
is clear that the Ministry of Energy and Mineral Development had all the information
pertaining to the agreement sought by the applicant, and for reasons it gave; it refused to
avail this agreement to the applicants. The action against it cannot therefore be
misconceived on account of the Government not being a party to the Power Purchase
Agreement. Article 41(1) of the Constitution refers to ‘information in possession of the
state.” What is important is possession of the information by the state.

The Respondent No.2 contends that no demand has ever been made for the Power
Purchase Agreement by the Applicant. And as such this action is premature and
misconceived as against it. I agree that no demand has ever been made. This was
probably inevitable in light of the veil of secrecy that Government attached to the basic
agreements to the extent that details related to these agreements only arose during these
proceedings. By the time it was evident that the Respondent No. 2 was a successor to
UEB for purposes of this agreement, these proceedings had commenced. The response of
the Respondent No. 2 to this claim, as we shall see when we consider the other arguments
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22.

of the Respondent No.2, is that the Applicant is not entitled to have access to this
agreement. Even if a formal demand is made the response of the Respondent No. 2 is
known. I do not therefore accept the argument that this action is premature against the
Respondent No. 2.

Both learned counsel for the respondents join in the argument that the applicant is not
entitled to access to information for two reasons. Firstly, that the Power Purchase
Agreement is in the hands of the Respondent No. 2 which is not an organ or agency of
the state. Secondly, that the applicant is not a citizen of Uganda within the meaning of
article 41 as the Constitution only contemplates natural persons to be citizens of Uganda.
I will deal with both arguments in that order. I shall begin by setting out article 41(1) of
the Constitution.

“(1) Every citizen has a right of access to information in the possession of the state or any
other organ or agency of the state except where the release of the information is likely to
prejudice the security or sovereignty of the state or interfere with the right to privacy of any
other person.”

23.

24.

25.

26.

In the first place, I have found that the Power Purchase Agreement was incorporated by
reference into the Implementation Agreement and was in possession of Government. On
that account, it was information in possession of the state. Article 41 refers to information
in possession of the state. The state does not have to be a party to the agreement in
question, for the agreement to be in possession of the state. What is important here is the
possession in whatever capacity occurring. It has been shown by the affidavit of Mr.
Kabagambe Kaliisa that Government was in possession of the Power Purchase
Agreement. This was enough to trigger the application of article 41 of the Constitution as
against the Government of Uganda.

Secondly, I reject the argument that the mere fact a company is a limited liability
company that is sufficient to disqualify the company from the possibility of being a
government agency for purposes of article 41 of the Constitution. It is the totality of
circumstances surrounding the company that must be taken into account before
determining whether it is a government agency or not.

In the instant case UEB, or Uganda Electricity Board in full, was a governmental
parastatal organization set up by statute with Government as its full and sole owner for
the purpose of developing and supplying power to the people of Uganda. In pursuance of
its main objectives, it signed the Power Purchase Agreement with AES Nile Power
Limited as part of a series of agreements negotiated by Government and AES Nile Power
Limited. I have no doubt in my mind that the UEB qualified to be a government agency
for purposes of Article 41 of the Constitution and with regard to the undertaking under
the Power Purchase Agreement. This is so especially in light of the incorporation of the
Power Purchase Agreement into the Implementation Agreement.

Uganda Electricity Transmission Company Limited, a limited liability company, wholly
owned for the time being by Government has now succeeded Uganda Electricity Board.
For purposes of this power project, I think it matters little that the successor Company is
a limited liability company. The company is an agent of Government in ensuring that the
power is available to the people of Uganda. The company’s obligations as successor to
UEB, clothe it with agency of the state for purposes of this project. The Respondent is the
sole purchaser of the power from the project being executed between AES Nile Power
Limited and Government. Government guarantees the continued existence of UEB and its
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successors in title, and ability to purchase the power produced. Information in the
company’s possession on account of this project is information, in my view, in the hands
of a state agency.

27. Mr. Matsiko did not address me at all on the exceptions provided under article 41 of the
Constitution, that is, State security and state sovereignty that were raised in Mr.
Kabagambe Kaliisa’s affidavit. I take that those grounds of defense were abandoned. The
affidavit does not disclose how disclosure to the public of the agreements in question
would affect the security of the state or its sovereignty. It just lays a claim without
providing the grounds to reach such a conclusion. I accordingly reject the claim that
disclosure would affect the security or sovereignty of the state.

28. Turning to the question of whether the Applicant is a citizen within the terms of article 41
of the Constitution, the question may best be considered by analogy with another
provision that assures certain rights to be available to citizens. This is article 237 of the
Constitution which provides that land in Uganda belongs to the citizens of Uganda and
shall vest in them in accordance with the land tenure systems provided in the
Constitution. That a limited liability company incorporated in Uganda with all its
members being citizens of Uganda qualifies to own land in Uganda is not a question at
all. That a company is accepted as a citizen of Uganda albeit a corporate citizenship, if 1
can call it thus.

29. I take it that this ought to be the same position with regard to article 41 of the
Constitution for consistency of the law. Indeed corporate bodies can enforce rights under
the bill of rights for they are taken as persons in law, though not natural persons.
Similarly for citizenship, it is possible for a corporate body to be a citizen unless I
suppose the provision in question is very clear in stating that it is restricted to natural
persons as citizens. This is not the case with article 41. I therefore find that a corporate
body could qualify as a citizen under article 41 of the Constitution to have access to
information in the possession of state or its organs and agencies.

30. On the evidence before me it has not been shown that the Applicant qualifies as a
corporate citizen. No evidence has been adduced as to its membership, mush as it has
been established that it is a limited liability company incorporated in Uganda and limited
by guarantee. On that account alone, I decline to grant the declaration that it is entitled to
access the information sought in the possession of both Respondent under article 41 of
the Constitution.

31. In the result I declare that the Implementation Agreement and the Power Purchase
Agreement are public documents. This application is allowed in part and dismissed in
part with no order as to costs.

Dated, signed and delivered this 12" day of November, 2002.

F.M.S EGONDA - NTENDE.
JUDGE.
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SIRAJI WAISWA -vs.- KAKIRA SUGAR WORKS LTD.
H. C. MISC. APPLIC. NO. 230 OF 2001

Before The Honorable Mr. Justice. Yorokamu Bamwine.

Civil Procedure: Order 37 Rule 2,3 and 9 temporary injunction

Civil Procedure : Whether the applicant is probably to succeed in the main
suit

Civil Procedure: Whether the applicant will suffer irreparable damage/injury which
would not adequately be atoned for by an award of damages

Civil Procedure : Whether the application will be decided on a balance of

Convenience

This is an application by chamber summons under Civil Procedure Rules for a temporary
injunction for orders:-

a)

b)

c)

Restraining the respondent/defendant from acquiring Butamira reserve and
uprooting the forest to establish a sugar cane plantation.

Restraining the respondent/defendant servants or agents from evicting,
intimidating, threatening or in anyway interrupting or destroying the
plaintiffs/applicants and other residents use and occupation of Butamira forest
reserve until the disposal of the main suit or until further orders of this court.
Costs of the suit be provided for.

The grounds of the application appear in the affidavit of Siraji Waiswa, the applicant and they are

briefly that:-

The purpose of a temporary injunction is to preserve matters in status quo until the matter to be
investigated in the main suit is finally resolved. The conditions must generally be satisfied before
an injunction of this nature is granted.

Held:

1. The facts as gathered from the application and the pleadings in the main suit show that there
are some questions of environmental concerns and individual interest. When the stage is
reached, court will make an appropriate decision on the matter. As for now there are equal
chances of success or failure by either party.

2. The damages complained of are of a material nature which would not adequately be
compensated by an award of damages done.

3. Since the defendant is ready to respect the status quo, there is nothing they validly stand to
lose in the event that the status quo is enforced by court order. The balance of convenience is
therefore in favor of the temporary injunction being granted. Application granted to last six

months.

Editorial notes: The plaintiff seems to have been compromised by the defendant. He withdrew
instructions and appointed a lawyer who also acts for the defendant. The lawyer immediately
withdrew the suit. A fresh suit was filed with all the 268 plaintiffs. It is still pending.
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THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT JINJA
MISC. APPLICATION No. 230/2001
(ARISING FROM CIVIL SUIT No. 69/2001).

SIRAJI WAISWA s st APPLICANT/PLAINTIFF

BEFORE: THE HONOURABLE MR. JUSTICE YOROKAMU BAMWINE

RULING

This is an application by Chamber Summons under 0.37 rr.2, 3 and 9 of the Civil Procedure Rules
for a temporary injunction for orders:-

(a) Restraining the respondents/defendant from acquiring Butamira reserve and uprooting the
forest to establish a sugarcane plantation.

(b) Restraining the respondent/defendant servants or agents from evicting, intimidating
threatening or in anyway interrupting or destroying the applicant/plaintiff’s and other residents
use and occupation of Butamira Forest reserve until the disposal of the main suit or until further
orders of this court.

(c) Costs of the suit are provided for.

The grounds of the application appear in the affidavit of Siraji Waiswa, the applicant, and are
briefly that:
e The applicant has on his own behalf and on behalf of other peasant farmers of Butamira
Forest Reserve filed a suit against the respondent/defendant;
e The suit is as yet unheard but the respondent/defendant has diverse dates entered the
disputed forest reserve and uprooted trees therein and routinely destroyed seed nurseries;
e The destruction of the suit property would render the suit nugatory and result in
irreparable damage to the environment;
e The applicant has a strong case with great likelihood of success.

At the hearing of the application, Mr. Kenneth Kakuru for the applicant brought to the attention
of this court a letter dated 19™ July 1998.It is from the Commissioner of Forestry to the Managing
Director Madhvani Group of Companies. In the letter, the Commissioner was informing the
addressee that a degazetting schedule had been submitted to Solicitor General’s office. In the
same letter, the Managing Director was being authorized to use the entire Butamira Forest
Reserve within the Group of Companies estate for any activities as the company deems fit. In
another letter dated 3 August 2000 from Ag. Commissioner for Forestry, Mr. Deo Byarugaba,
the General Manager of the respondents/defendant company was being informed that he author’s
recent visit to the reserve had revealed that the company was uprooting the planted trees in
preparation for growing sugarcane.

This, said the Commissioner, was a gross violation of the law governing Forests in Uganda. A
permit (No.3264) dated 28/7/1998 was accordingly cancelled. The manager was directed to
remove all company property not later than 30/4/2000.

In an appropriate response to the above measures, the company’s Senior Manager Corporate
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Affairs K.P. Eswar wrote to the Ag. Commissioner for Forestry proposing to make available to
the Forest Department a total of 1247Ha of land in Uganda within a period of 6-12 months which
piece of land would then be gazetted as a Forest reserve in exchange for Butamira forest, which
could be degazetted and leased to Kakira Sugar Works for general purpose use. The last letter is
also dated 9" May 2000 from the District Forestry Officer Jinja addressed to the Executive
Director NEMA. The gist of the letter is that Butamira Forest Reserve (1257Ha) had been
extensively uprooted by the Respondent/defendant Company in preparation for sugarcane
growing. The Officer was calling for intervention of NEMA. In his address to court, Mr. Kakuru
noted that the threat to destroy the environment was real and it requires urgent attention.

He down played Mr. K.P. Eswar’s averments in his affidavit of 21/11/2001 in which the deponent
States that the respondent ceased all its activities in June 2000, way before the institution of the
main suit in July 2001 more than a year later. This was re-echoed by Mr. Taremwa, counsel for
the respondent. Mr. Taremwa’s point is that since the respondent ceased operations in the area in
June 2000, it was not necessary to bring up the application and impliedly the main suit. In his
opinion, the application was being brought in bad faith and is frivolous. In reply to this, Mr.
Kakuru said that the applicant does not have to wait until the environment is destroyed and he
starts complaining .Any court can seek court redress to prevent likely harm to the environment.

I listened very carefully to the addresses of both counsels for the parties also had a careful perusal
of the documentary evidence especially the affidavit of Eswar. The conditions for grant of the
temporary injunction have been re-echoed in a number of cases. They include:

1. GEILLA VS.GASMAN BROWN & CO.LTD (1973) E.A.358
2. NOORMOHAMED JAN MOHAMED VS. KASSAMALI VIR]JI MADHVANI
(1953) 20 EACA 8.

The purpose of a temporary injunction is to preserve matters in status quo until the matter to be
investigated in the main suit is finally resolved. Three conditions must generally be satisfied
before an injunction of this nature is granted.

1. The applicant must show a prima facie case with a probability of success in the main suit.

The facts as I gather them from the application and the pleadings in the main suit show that there
are